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Errors in a patent may be corrected in three
ways, namely (1) by reissue, (2) by the issu-
ance of a certificate of correction which be-
comes a part of the patent, and (3) by dis-
claimer. Reissue filing procedures may also be
used when the patentee desires the Office to con-
sider prior art or other information relevant to
;:»z%enta‘z)ility, not previcusly considered by the

ce.

1401 [R-1]

85 U.8.0. 251. Reissne of defective patents, When-
ever any patent is, through error without any deceptive
intention, deemced swholly or partly inoperative or
invalid, by reason of n defective specifiention or draw-
ing, or by reasou of the pntentee clniming more ol less
thian he bad a right to ¢laim in the patent, the Com-
missioner shaill, on the surrender of such patent and
the payment of the fee required by law, reissue the
patent for the invention disclosed in the original patent,
and in secordance with a new and amended appiieation,
for the unexpired part of the term of the originsi
patent, No new matter shall be intreduced into the
application for reissue,

The Commigsioner may issue several reissued patents
for distinet and separate parts of the thing patented.
upon demand of the applicant, and upon payment of
the reqguired fee for a reissue for each of such reissued
patents.

The provisions of this title relating to applications
for patent shail be applicablie {o applications for re-
Issue of n patent, except that application for reissue
may be made and sworn to by the assignee of the
enfire interest if the application does not seek to
enlarge the scope of the ¢laims of the original patent,

No reissued patent shall be granted enlarging the
seope of the claims of the original patent uniess applied
for within fwo years from the grant of the original
patent.

Reissue
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r* 1402 Grounds for Filing [R-1}

The mest common bases for filing a reissue
application are (1) the claims are too narrow or
too broad; (2) the disclosure contains maccu-
racies; (3} applicant has become aware of prior

art or other information relevant to patentabil-

ity not previously, considered by the Office, (for
example, prior patents and publications, prior
public use or sale); (4) seeking a determina-
tion of inventorship which might be deemed. to
result in an error E the Office; (5) applicant
failed to or incorrectly claimed foreign priority;
(6) applicant failed to make reference to or in-
correctly made reference to prior copending
applications. .

The correction of misjoinder of inventors has
been held to be a ground for reissue: Bx parte
Seudder, 169 TTSPQ 814. In A. F. Stoddard &
Co. v. Dann, Comr. Pats., 195 USPQ 97 (1977),
the Court of Appeals for the District of Co-
Iumbia Circuit held that correction of an inno-
cent error in inventorship, by changing from
one mmventor to a different inventor, was a
ground for reissue. Citing “Stoddard”, the
Commissioner of Patents and Trademarks held
i}n1 In re Shibata, 208 USPQ 780, 782 (1979),
that

“it is apparent that the PTO has the au-
thority under certain conditions to allow a
sole-to-sole conversion regarding the inven-
torships.”

A reissue was granted in Brenner v. State of
Israel, 862 O.G. 661, 158 USPQ 584, where the
only ground urged was failure to file a certified
copy of the original foreign application to
obtain the right of forelgn priority under 35
U.8.C.119 be?ore the patent was granted.

Correction of failure to adequately claim pri-
ority in earlier filed copending U.S. Patent
application was held a proper ground for re-
issue in Sampson v. Comr. of Pats. 195 USPQ
136, 137 (DC.DC. 1976). Reissue applicant’s
failure to timely file a divisional application is
not considered to be error causing a patent
granted on elected claims to be partially in-
operative by reason of claiming less than they
had 2 right to claim; and thus such applicant’s
error is not correctable by reissue of the origi-
nal patent under 85 U.S.C, 251: In re Orita,
Yohagi, and Enomoti, 198 USPQ 145, 148
(CCPA 1977) ; see also In re Mead, 581 F. 2d
257, 108 USPQ 412 (CCPA 1978).

1403 Diligenece in Filing [R~1]

When a reissue application is filed within
two years from the date of the original patent,
a rejection on the grounds of lack of diligence
or delay in filing the reissue should not nor-
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mally be made, in the absence of evidence to -

the contrary: ex parte Lafferty, 100 USPQ 202
(Bd. App. 1975) ; but see Rohm & Haas Co. v.
Roberts Chemical Inc., 142 F.Supp, 409, 110
USPQ 93 (S.W. Va. 1956) reversed on other
%é'g?;ds 245 F. 2d 693, 113 USPQ 423 (4th Cir.

573.

IHowever, as stated in the fourth paragraph
of 35 U.5.C. 251,

No reissue patent shall be granted en-
larging the scope of the claims of the original
patent unless applied for within two years
from the grant of the original patent.

See § 1412.03 for broadening reissue practice.

A reissue filed on the two year anniversary
date is considered filed within two years: see
Switzer Z. Ward v. Sockman & Brady, 142
USPQ 226 (UCPA 1964) for a similar rule in
interferances.

1404 Submission of Papers Where
Reissue Patent is in Litigation

[R~1]

Applicants and protestors (see §1901.08)
submitting papers for entry in reissue apphca-
tions of patents involved in litigation are re-
quested to mark the outside envelope and the
top right hand portion of the papers with the
words “REISSUE LITIGATION?” and with
the Office or group art unit of the Patent and
Trademark Office in which the reissue applica-
tion is located, e.g., Assistant Commissioner
for Patents, Board of Appeals, Examining
Group, Board of Interferences, Office of
Publications, ete. Any “Reissue Litigation”
papers mailed to the Office should be so marked
and mailed to Box 7, Commissioner of Patents
and Trademarks, Washington, D.C. 20251, The
markings preferably should be written in a
bright color with a felt point marker. Papers
marked “REISSUE LITIGATION? will be
given. special attention and expedited handling.
See §§ 1442.01-14492.04 for examination of liti-
gation related applications.

1410 Content of Reissue Application
[R-1]

3T CFR 1.171. Application for relssue. An appiication
for reissue must contain the same parts required for
an application for an original patent, eompliying with
all the rules relating thereto except as otherwise Pro-
vided, and in addition. must comply with the re-
quirements of the rules relating to reigsue applications.
The application must be accompanied by a certified
copy of an abstract of fitle or an order for a title
report, to be placed in the file, and by an offer to
surrender the original patent (§ 1.178).
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Applicants for reissue are required to file a
reissue oath or declaration which, in addition to
complying with the first sentence of § 1.65, must
comply with § L.175, With respect to a reissue
application filed without an oath or declaration,
it was held in Potter v. Dann, 201 USPQ 574,
575 (D.C. D.C. 1978) :

“That, under 35 U.8.C. §§ 111, 115, 251,
papers submitted to the PTO do not constitute
a complete application and, hence, are not en-
titled to a filing date, unless accompanied by a
proper oath or declaration . . ",

1411 Form of Specification [R~1]
37 OFR 1.173. Bpecification. The specification of the
reissue application must include the entire specification
and claims of the patent, with the matter to be omitted
by reissue enclosed in square brackets; and any addi-
tionsg made by the reissue musgt be underlined, so that
the old and the new specifications and claims may be
readily compared. Claims should not be renumbered and
the nambering of claims added by reissue should follow
the number of the highest nrumbered patent claim. No
new matter shall be introdoeced into the specification.

The file wrappers of all reissue applications
are stamped “REISSUEL” above the Serial
Number on the front of the file. “Reissue” also
appears below the Serial Number on the printed
label on the file wrapper.

Cut up soft copies of the original patent, with
only a single column of the printed patent se-
curely mounted on a separate sheet of paper
may be used in preparing the reissue specifica-
tion and claims to be filed. It should be noted
however that amendments to the reissue appli-
cation should not be prepared in this way. After
filing, the specification and claims in the reissue
application must be amended by filing a paper
which indicates the specific change to be made.
The exact word or words to be stricken out or
inserted and the precise point where the deletion
or insertion is to be made must be specified in the
amendment as provided in 37 CFR 1.i21(e) and
{a). However, insertions or deletions to the
specification or claims made prior to filing
should be underlined or bracketed, respectively,
as indicated in § 1.178,

Examples of the form for a twice-reissued
patent is found in Re. 23,558 and Re. 28,488.

Entire words or chemical formulas must be
shown as being changed. Change in only a part
of a word or formula is not permitted. Deletion
of chemical formulas should be shown by brack-
ets which are substantially larger and darker
than any in the formula.

1411.01 Certificate of Correction in
Original Patent [R-1]

The applicant should include any changes,

Ly additions, or deletions that were made by a Cer-
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tificate of Correction to the original patent
grant in the reissue application without under-
lining or bracketing. The examiner should also

“make certain that all Certificate of Correction

changes have been properly incorporated into
the reissue application.

1411.02 New Matter [R~1]

New matter, that is, maiter not present in
the patent sought to be reissued, is excluded
from a reissue application in accordance with
35 U.B.C. 251. :

The claims in the reissue application must
also be for matter which the applicant had the
right to claim in the original patent. New
matter may exist by virtue of the omission of a
feature or of a step in a method. See United
States Industrial Chemicals, Inc. v. Carbide &
Carbon Chemicals Corp., 1942 C.D. 751, 315
U.8. 668, 53 USPQ 6.

1412 Content of Claims [R-1}

The content of claims in a reissue application
is somewhat limited as indicated in §§ 1412.01-
03.

1412.01 Reissue Claims Must be for
Same General Invention
[R~1]

The reissue claims must be for the same in-
vention as that disclosed as being the invention
in the original patent, as required by 35 U.S.C.
251. This does nof mean that the invention
claimed in the reissue must have been claimed
in the original patent, although this is evidence
that apphicants considered 1t their invention.
The entire disclosure, not just the claim, is con-
sidered in determining what the patentee ob-
jectively intended as his invention. The proper
test is set forth in In re Rowland, 526 . 2d 558,
560, 187 USPQ 487, 489 (CCPA 1975), requir-
ing “an essentially factual inquiry confined to
the objective intent manifested by the original
patent.” (Emphasis in original). See also In re
Mead, 581 F. od 257, 198 USPQ 412 (CCPA.
1978). There should be something in the original
patent, evidencing that applicant intended to
elaim or that applicant considered the material
now claimed to be his or her invention,

1412.02 Reecapture of Cancelled Sub-
ject Matter |[R~1]

A reissue will not normally be granted to “re-
capture” claimed subject matter deliberately
cancelled in an application to obtain a patent:
In re Willingham, 282 F, 2d 853, 127 USPQ 211
(CCPA 1960). See also, In re Richman, 161
USPQ 359, 363, 364 (CCPA 1962); and In re
Wadlinger, I{err and Rosinski, 181 TUSPQ 826
(CCPA 1974). Sec § 1412.08.
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1412.03 Broadening Reissue Claims
[B-1]

35 10.8.C. 251 prescribes a two year limit for
filing applications for broadening reissues:
“No reissue patent shall be granted enlarg-
ing the scope of the original patent unless
applied for within two years from the grant
of the original patent.”

A claim of a reissue enlarges the scope of the
claims of the patent if it is broader than such
claims in any respect, even though it may be
narrower in other respects or, in other words, if
it contains within its scope any conceivable ap-
paratus or process which would not have in-
fringed the original patents: In re Ruth, 278
F. 2d 799, 126 USPQ 155, 156, 47 CCPA 1016
(1960) ; In re Rogoff, 261 F, 2d 601, 120 USPQ
185, 186, 46 CCPA 733 (1958), and cases cited
therein. A claim broadened in one limitation is
a broadened claim even though it inay be naxr-
rower in other respects. In a reissue applica-
tion, fled within two years of the original
patent grant, broadened claims may be pre-
sented even though such ¢laims were not sub-
mitted until more than two years after the pat-
ent grant and were broader in scope than both
the original patent claims and broadening re-
issue claims originally submitted: In re Doll,
164 USPQ 218, 220 {CCPA 1970).

A reissue application is congidered filed with-
in two years of the patent grant if filed on the
two year anniversary date of the pafent grant:
see Switzer & Ward v. Sockman Z, Brady, 142
USPQ 226 (CCPA 1964) for a similar rule in
interferences.

1413 Drawings [R-1]

37 OFR 1.174 Drewings. {a) The drawinge upon
which the original patent was issued may be used in
reissue applications if no changes whalsoever are to
be made in the drawings. In such cases, when the re-
issue application ig filed, the applicant must submit
a temporary drawing which may consist of a copy
of the printed drawings of the patent or a photoprint
of the original drawings securely mounted by pasting
on sheets of drawing board of the size required for
original drawing, or an order for the same.

{b) Amendments which can be made in a reissue
drawing, that is, changes from the drawing of the
patent, are restricted,

If transfer of the patent drawings to the re-
issue application is desired, a letter requesting
transfer of the drawings from the patent file
should be filed along with the reissue applica-
tion,

1# transfer of the original drawing is contem-

Ly plated, applicant must submit a copy of the
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original drawing or “an order for same” (37 7 (

CFR 1.174).

The drawings of the original patent may be
used in lieu of new drawings, provided that no
alteration whatscever is to be made in the draw-
ings, mcluding canceling an. entire sheet.

The mounted copy of any informal drawing
should be marked “informal, ATE” { Admitted
for Examination) by the draftsman, but the ex-
aminer should disregard the notation if the in-
formality will be corrected by formal transfer
of the drawing before final allowance.

When the reissue case is ready for allowanece
the examining group makes the formal transfer
of the original drawing to the reissue case. See
§ 608.02 (15. Additional sheets of drawings may
be added but no changes can be made in the
original patent drawings.

1414 Content of Reissue ©Oath or
Deelaration [R—1]

ay OFR. 1.175. Reissue oath or declaration. () Ap-
plicants for reissue, in addition to complying with the
requirements of the first sentence of § 1.65, raust also
file with their applications a statement under oath or
declaration ag follows:

(1) When the applicant verily believes the original
patent to be wholly or partly inoperative or invalid,
stating such belief and the reasons why.

(2) When it is claimed that such patent is so in-
operative or invalid “by reason of a defective specifi-
cation or drawing,” particularly specifying such
defects. )

(%) When it is claimed that such patent is inop-
erative or invalid “by reason of the patentee claiming
more or less than he had a right to claim in the
patent,” distinctly specifying the exeess or insufficiency
in the claims.

{4) When the applicant is aware of prior ari or
other information relevant to patentability, not pre-
viously considered by the Office, which might cange the
examiner to deem the original patent wholly or paxtly
inoperative or invalid, particularly specifying such
prior art or other information and requesting that if
the examiner so deams, the applicant be permitted to
amend the patent and be granted a reissue patent.

{B) Particularly specifying the errors or what might
be deemed to be errorg relied upon, and how they arose
or occurred.

(6) Stating that said errors, if any, arose “without
any deceptive intention” on the part of the applicant.

(b} Corroborating affidavits or declarations of others
may be filed and the examiner may, in any case, require
additional information or affidavits or declarafions
concerning the application for reissue and its object.

The reissue oath or declaration is an essential
part of a reissue application. A reissue applica-

tion is not entitled to & filing date, unless accom- o4
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= panied by an oath or declaration; Potter v.

Dann, 201 USPQ 574, 575 (D.C.D.C. 1978).

The guestion of the sufficiency of the reissue
oath or declaration filed under 87 CFR 1.75
must in each case be reviewed and decided per-
sonally by the primary examiner {see § 1414.08).

Reissue oaths or declarations must point out
very specifically what the defects are and how
and when the errors arose, and how and when
errors were discovered. The statements in the
oath or declaration must be of facts and net
conclusions. All reissue oaths, whether filed
under § 1.175 subsections (a) (1) to (a)(3) or
(a) (4), must also comply with both subsections
(2} {5} and (a){(8).

1414.01 Reissue Oath or Declaration

Under § 1.175 (a)(1), (a)
(2), & (a)(3) [B-1]

Reissue oaths or declarations, other than
§ L175(a)(4) type, must comply with subsec-
tion (a)(1)} and the appropriate subsections
(2)(2) and/or (a){3). All reissue oaths or
declarations must, in addition, comply with sub-
sections (a) (5) and (a) (6).

Subsection (a) (1) requires a statement that

“applicant verily believes the original patent to
be wholly or partly inoperative or invalid,” and
in addition, “the reasons why.” Subsection
(a)(2) applies when it is claimed that such
patent is so inoperative or invalid “by reason of
a defective specification or drawing”; and re-
quires applicant to particularly specify such
defects, Subsection (a)(3) applies when it is
claimed that such patent is inoperative or in-
valid “by reason of patentee elaiming more or
less than he had a right to claim in the patent”;
and requires applicant, in addition, to distinetly
specify the excess or insufficiency in the claims.

Failure to assert a difference in scope between
the original and reissue claims in the reissue
oath or declaration, has been held to be a fatal
defect. The patent statutes afford no authority
for the reissue of a patent merely to add claims
of the same scope as those already granted: In
re Wittry, 180 TISPQ 320, 323 (CCPA 1974).

1414.02 Reissue Oath or Declaration
under § 1.175(a) (4)

 Subsection 1.175(a) (4) recognizes that re-
1ssues may be filed to have the patentability of
the original patent, without changes therein,
considered in view of prior art or other informa-
tion relevant to patentability which was not
previously considered by the Office.

37 CFR 1.175 (a)(4) has been held to be

Ly within the rulemaking power of the Clommis-

1414.02

sioner in Sheller Globe Co. v. Mobay Chemical
Corp. Civil Action No. 78-70563, (E. D. Mich.,
Southern Div., 1980) BNA/PTCJ 468: A-8, 9.

Subsection (a) (4) does not contemplate, or
permit, the filing of a reissue application with-
out an oath or declaration. To the contrary, an
oath or declaration is required, and such oath
or declaration must comply with each of sub-
sections (&) (4), (a) (5) and (a) (6) of § 1.175:
P%%{;r v. Dann, 201 USPQ 574, 575 {D.C. D.C.
1978).

The reissue oath or declaration of the § 1.175
{a)} (4) type must

(1) state that “the applicant is aware of prior
art or other information relevant to patenta-
bility, not previously considered by the Office,
which might cause the examiner to deem the
original patent wholly or partly inoperative or
invalid”,

(2) particularly specify “such prior art or
other information”; and,

(8) request “that if the examiner so deems,
applicant be permitted to amend the patent and
be granted a reissue” (see §1401.08(b)). In
addition a § 1.175(a) (4) type reissue oath or
declaration must comply with subsections (a)
Eg)) )zmd (a) (68) of §L.175 (§§ 1401.08(c) and

However, no reissue application will be passed
for issue with only 2 § 1.175(a) (4) type oath or
declaration. Applications filed under § 1.175(a)
(4) cannot be passed for issue withowt amend-
ment,, but will be rejected as lacking statutory
basis for a reissue, if there are no other grounds
of rejection, since 35 U.S.C. 251 does not author-
ize reissue of a patent unless the patent is
deemed wholly or partly inoperative or invalid:
However, the record of prosecution of the re-
issue will indicate that the prior art has been
considered by the examiner. If a reissue filed
under subsection 1.175(a) (4) is amended, even
though in response to a rejection, the reissue is
thereby converted into an application under
subsection 1.175(a) (1), and appropriate sub-
sections 1.175 (a) (2) and/or (a) (8);and a new
reissue oath or declaration must be filed con-
taining the appropriate averments.

The new reissue oath or declaration must
comply with subsections (a){1) and (a)(2)/
{a)(8), () (5), and (a)(6) of § 1.175, relating
to actual errors rather than possible or “what
might be deemed to be errors.” Tf such a proper
new oath or declaration is not filed, a rejection
will be made on the basis that the reissue oath
or declaration is insufficient. The supplemental
oath or declaration insures compliance with 85
US.C. 251 by providing appropriate aver-
ments relating to. actual errors rather than pos-
sible errors.
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1414.02(a)

Thus, a patentee may file a reissue if he or she
believes his or her patent is valid over prior
art not previously considered by the Office but
would like to have a reexamination. The pro-
ceduire may be used at any time during the life
of a patent. During litigation, a federal court
may, if it chooses, stay court proceedings to
permit new art to be considered by the Office.

1414.02 (a)

Information Considered
under § 1.175(a) (4)
[R-1]

The types of information contemplated under
subsection 1.175(a) (4) include any informa-
tion, not previously considered by the Office,
which might cause the examiner to deem the
original patent wholly or partly inoperative or
invalid. While prior art documents such as
patents and publications are most often the
kinds of information which are the subject of
§ 1175 (a) (4) type reissues, subsection 1.175(a)
(4) is not limited to prior art decuments, Any
information “which might cause the examiner
to deem the original patent wholly or partly
inoperative or invalid” may be the subject of an
{a) (4) type reissue. For example, such infor-
mation which might demonstrate that:

(1) the patented subject matter was publiely
known or used by others in this country before
the invention thereof biy applicant ;

(2) the patented subject matter was in pub-
lic use or on sale in this country, more than one
year prior to the date of the application for
patent in the United States;

(8) the patentee had abandoned the inven-
tion or id not himself invent the subject matter
patented ; '

(4) before patentee’s invention thereof the
invention was made in this country by another
who had not abandoned, suppressed, or con-
cealed it;

{5) the disclosure in the patent is insufficient
in some respect under 85 U.8.C. 112; 4

(6) the patent otherwise lacks compliance
with any of the statutory requirements for
patentability;

(T) “frand” or “violation of the duty of
disclosure” is present,

The information may be in different forms,
such as patents or publications. However, the
information may also be based on other forms of
evidentiary material including, for example,
litigation-related materials such as complaints,
answers, depositions, answers to intervogatories,
exhibits, transeripts of hearings or trials, court
orders and opinions, stipulations of the parties,
etc. Of course, the reissue applicant does not
have to, and presumably does not, agree that the

Ly errors exist. Applicant does not have to express
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a personal belief as to the relevancy of the in-
formation ; it is sufficient that its relevancy has
been or might be asserted by someone else such
as, for example, an adverse party in litigation.
However, the reissue applicant must particu-
larly specify “what might be deemed to be er-
rors relied upon”, in the reissue oath or declara-
tion of the § 1.178(a) (4).

1414.03 Requirements of § 1.175(a)
(5) [B-1]

All reissue oaths or declarations must comply
with subsection 1.175(a) (5), including the 1.175
(a) (4) type, by “particularly specifying the
errors or what might be deemed to be errors re-
lied upon, and how they arose or occurred.”
Subsection 1.175(a) {5) has two specific require-
ments, both of which must be complied within,
or by, the reissue oath or declaration. This sub-
gection requires applicant to particularly spec-
ify (1) “the errors or what might be deemed to
be errors relied upon” and (2) “how they arose
or occurred.”

If applicant is seeking reexamination in view
of particular prior art or other information, in
a § 1175(a) (4} type reissue, the reissue oath
or declaration must point out “what might be
deemed to be errors” in patentability in view
of such prior art or other information. More
specifically, the oath or declaration, in appro-
priate circumstances, might state that some or
all claims might be deemed to be too broad and
invalid in view of references X and Y which
were not of record in the patented files. Usually,
a general statement will suffice. But where ap-
propriate, such as where the pertinence of the
new references X and Y are not evident, more
specificity about “what might be deemed to be
errors” should be provided. Of course, as dis-
cussed in § 1414.02, the reissue applicant does
nat have to, and presumahbly does not, agree that
“errors” exist. However, the reissue applicant
does have to, in the reissue oath or declaration
of the subsection 1.175(a) (4) type, particularly
specify “what might be deemed to be errors re-
lied upon.”

It is particularly important that the reissue
oath or declaration specify in detail how the
errors, or what might be deemed to be errors
arose or occurred. “How” includes when and
nnder what circumstances the errors or what
might be deemed to be errors arose or occurred.
This means that the reissue oath or declaration
must specify the manner in which that which
“might be deemed to be errors” “arose or oc-
curred.” For example, if the § 1.175(a) (4) re-
issue is being filed for reexamination in view
of prior art or other information, the reissue
oath or declaration must indicate when and the
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manner in which the reissue applicant became
aware of the prior art or other information and
of the possible error in the patent; such as, for
example, through discovery of prior art or
other information subsequent to issuance of
patent, knowledge of prior art or other infor-
mation before issuance of patent with signifi-
cance being brought out after issuance by third
party, through allegations made in litigation
involving the patent, ete. It is particularly im-
portant that the reissue oath or declaration
adequately specify how *“what might be deemed
to be errors” arose or occurred. If the reissue
oath or declaration does not particularly spec-
ify “how,” ie., the manner in which any pos-
sible errors arose or occurred, the Qffice will
be unable to adequately evaluate reissue appli-
cant’s statement mn compliance with § 1.175(a)
(6) that the “errors, if any, arose “without an
deceptive Intention' on the part of the appli-
cant ;" see § 1414.04,

1414.04 Requirements of § 1.175(a)
(6) [R-2]

Subsection 1.175(a) (6} specifically requires
that all reissue oaths or declarations, including
those filed under §1.175(a)(4), contain the
averment “that said errors, if any, arose ‘with-
out any deceptive intention’ on the part of the
applicant,” This requirement for an absence of
“geceptive intention” should not be overlooked,
since 1t is a necessary part of any reissue appli-
cation, including those of the § 1.175(a)(4)
type. The examiner will determine whether the
relssue oath or declaration contains the re(%uired
averment that the *ervors, if any, arose ‘with-
out any deceptive intention’,” although the
examiner will not comment as to whether it
appears there was in fact deceptive intention or
not (see §2022.05}.

1415 Reissue Filing Fee [R-1]

35 U.R.C. 41. Patent Fees, (a) The Commissioner
shall charge the following fees: ’
» L L] * [ ] *® [

2. For issuing each original or reissue patent, except
in deslgn cases, $100; in addition, $10 for each page
(or portion thereof) of specification ag printed, and
$2 for each sheet of drawing.

L] * L] L] * L] *

4. On flling each application for the reissue of a
patent, $65; in addition, on filing or on presentation
at any other time, $10 for each elaim in independent
form which is in excess of the number of independent
claims of the original patent, and $2 for each claim
(whether independent or dependent) which ig in ex-

384.1

1416

cess of ten and also In excess of the number of ¢laims
of the original patent. Errors In payment of the addl-
tional fees may be reetified in accordance with regu-
lations of the Commissioner.

M » . . * . 3

The applicant is permitted to present every
claim that was issued in the original patent for
a fee of $65. Additional claims must be paid for
in the same manner as claims must be paid for
in original applications, The filing fee for a de-
sign reissue application is $65. The Office has
prepared a form 3.70 which is designed to assist
in the correct caleulation of reissue filing fees.

1416 Offer to Surrender and Return
Original Patent [R-1]

37 CFR 1178, Griginal patent. The application for
& reissue must he accompanied by an offer to surrender
the original patent. The application sheuld also be
accompanied hy the original patent, or if the original
is lost or inaccessible, by an affidavit or declaration
to fhat effect. The application may be accepted for ex-
amination in the absence of the original patent or the
affidavit or declaration, but one or the other must be
supplied before the case is allowed. If a reissue he
refused, the original patent will he returned o appli-
cant apon his request,

The examination of the reissue application on
the merits is made even though the offer to sur-
render the original patent. or an affidavit or dee-
laration to the effect that the original is lost or
inaccessible, has not been received. However, in
such case the examiner should require one of
the above in the first action. Either the original
patent, or an affidavit or declaration as to loss
or inaccessibility of the original patent. must be
received before the examiner can allow the re-
issue application,

If applicant request the return of the patent
on abandonment of the reissue application, it
will be sent to him by the Mail and Correspond-
