Chaptei‘ 1600 Plant Patentls

'“n The Act, Sm-.e. Type of Plénts , _602 Ru]es Apphcable |

. Rulc 161, Rulc.t applwablc The rules relatmg to ap-.

: phcaaum for putent for oth@r im‘entmns or discoveries
are also apphcable to. applicatmns tﬂr pntents for plantc
except as o G

4 ;ements of a Plant Apphcahan ‘

Flements of a Plant Apphcatmny
‘Applicant, Oath .
Specification and Claim

P LCatmn for a ,plant patent eonﬂst% of
> same parts as other applications and must
¢ filed in duplicate (rule 163(b) ), but only one
eed be signed and executed; the second copy
‘may be a legible carbon copy of the original.

wo copies of color drawings must be submitted,
ule 165 (b). The reason for thus providing an
original and duplicate file is that the duplicate

of Agriculture for a report on the plant variety,
the original file being retained m the Patent
Office at all times,

uncultivated state. may ’obtain a patent therefor, sub- m(:’fp :fitgog)spfggrol}h;ﬁz gate?ésazgachfgltl;g ,

ject to the conditions and requirements of this title, copies of the drawin Whgx?cm color ‘will be-
~ The provisions of this title relating to patents for . . Vaml‘}e ted for flin gon] The A % ication ‘
_ inventions shall apply to patents for plantex except as Bmgch will Ilotlfvgthe ai)phcant J‘mlr)xl))edlatelv

(gtherwise provided. of this deficiency ‘and require the same to be
Asexually propagated plant= are those that  recrified w ithin ‘one month. Failure to do so
~are_reproduced by means other than from  wilf result in loss of the ﬁlmg date..

?eedq, sucg 23.3 by the ;‘ootmg of }ciuttmgs, by

ayering, budding, grafting, inarching, etc o

With referenceg tgr tuber propagated plants, 160+  App llcant, Oath [R 2')]

ffor which a plant patent cannot be obtamed ‘
the term “tuber™ is used in its narrow horticul-
tural sense as meaning a short, thickened por-

Rule 162. Applicant, oath or declaration. The appli-
eant for a plant patent must be the person who has in-
wm:ad or discovered and asexually reproducﬂl the new

tion of an underground branch. Such plants ~ and’distinct variets of plant for which a patent Is
covered by the term “tuber propagated” are the sought (or as provided in rules 42, 43, and 47). The
Irish potato and the Jerusalem - artichoke. narh «r declaration required of the applicant, in addi-
This exception is made because this group alone,  tion t the averments required by rule 5, must state
among asexnally reproduced plants, 1s propa-  that he has asexually reproduced the plant. Where the
gated by the same part of the plant that 1s sold  planr is a newly fonnd plant the oath or declaration
as food. must also state that it was found in a cultivated area.
m;?,:e t;;::: ¢ "pxlr?nttheh;:d:ﬁ:v '";ﬁ;pfﬁggt:g ~ In an application for a plant patent there
sense and not in the strict scientific sense and = o he joint inventors, See Ex parte I,(hm f al.
thus excludes bacteria, (In re Arzberger, 1940 Board of Appeals decision i in Plant Patent File
) Ly - e W ) s y Pr’
C.D. 653; 46 USPQ 52: 27 CCPA 1315.) ‘- A
35 U.R.C. 163. Girant, In the c¢aze of a plant patent 1605 Speciﬁcation and Claim [R__lg]
the grant ghall he of the right to exclude others from
asexually reproducing the plant or =elling or using
the plant so reproduced.

33 1800 162, Description, elaim. No plant patent
shall he declared jpvalid for noncompliance with see-
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file is utilized for submission to the Department



i HECOPT: The paper.
spond in size, swight and quality
i vic-other draw See rule 84,
_mounted coples be  correctly
_expense, rule ‘31(1)

thvrmt that distin- refenenre to photographic drawings

: grap! 5
n \urwrlws.tﬂn(} its. the mounting of the same on a backing of
y point out where . Lpistol board or paper of (*ompamble “exght
' has been g pop accephb]e

and executed ; tlu- e nn(l €
¥ of tlw nrlgm.l)

_to :!n- m-v uml l]ls”mt var
as d‘ 'S¢ rlb(-d aml 1lln\tr1tm}

ecimens of the pl.u rie
fruit, should not be submltted unless
1ca11\ callcd for bv the (,\mnnwr :

The specthtmn should include a
iled description of the plant and
istics tlxereof:=’ hat distinguish tl

and its ‘ ,1608 Examma‘

]\ lll(' If) 7.

dents, expressed in bot
_general form followed in stand ,
‘text books or publication ,a : lmg with the va- culture for srudv and report.
rieties of the kind of pk involved (ever- c(b) Aflidavits or dechmtmm from qualified agri-
gre@n tree, dahha p]ant r(,se p]ant apple tree’ cultural or horticultural experts regarding the novelty

% b .mﬂ distinctiveness of the variet\‘ of plant may Ge re-
etc.), rather than a mere broad nonbohmc‘ll ceived when the need of s or declarations

characterization such as commonly found in . i indiented.
nursery or seed catalogs. The specific .

should also inelude the origin or parentage of
the plant variety sought to be patented
must particularly point out where and in wh
manner the variety of pla

reproduced. Where co

ture of the plant the color should bep 3

identified in the specification by reference toa h; et of \Im 5 ) (P

- designated color as g:n'en bv a recogmzed color C.S.C 164). entitled de - tur plant
dictionary. , putents,” and by virtue q»f all other powe

. | JFelating thereto, do hereby direet 't ‘
]‘& l’%‘mt] }ME( nt‘ fhngram}ed ]' 1a cenlture: (1) to furnish the Commis oner of I’ﬂtpnh
plant. It therefore follows that only one ¢ mm . such available information of the Department of Agri-
18 necessary .111(1 only one. is permltbed ~culture; or (27 te conduct throngh the appropriate

method claim in a met { nt~'1pplxcauon xs “buread or division of the department such research
lmpropu' i . L pecial problems, or.(3) to detail to the Com-

The authontw Lox.,‘ bmitting plant dpph(‘.l- i
ions to the Dv partment of Ay 1oultuxe fm re-'
ort ls «m en in:

mi.&'monpr of Patents chofficers and employees of L
the department. as the Commissioner may request fm' T
the lurpose of carrying said act into effect. :

35 U.S.Co164 Assistance of Departmient of - Agri-
eulture, 'Fho President may by Executive order direct

the Secretary of Agriculture, in accordance with the
request of the Commissioner, for the purpose of carry-

ing into effect the provisions of ‘this title with respect

to plants (1) to furnish available information of the
Department of Agricnlture, (2) to conduet through the
approprlate hureau or division of the Department re-
searelupon special problems, or (3) to detail to the
Commissioner officers and wnploy(-«-s of tho‘ Department,

1606 Drawings [R-29]

Rule 165, Drawings. (1) Plant patent drawings are”
“not mechanical drawings and shounld be artistically and
competently executed. Figure pumbers and reference
characters need not be employed unless. required by
the examiner. The drawing must disclose all the dis-
tinctive characteristics of the plant capable of visual
reepresentation.

(hy The drawing may be in color ansd when color is a
distinguishing <haracteristiec of the new variety, the
drawing mnust be in eolor, Two copies of color draw- With the lppllt'ltl(m }lldﬂ’ul ('ompl(-tv and

ings must be submitted, Color drawings may ‘be made o
cither in permanent water color or oif, ar in Heu thereof e “"""M“ for submission to the Department of

may be photographs made by color photography or Agrienlture, Hw duplicate file and (lllpll(‘lte
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_ plication as

_the disclosure. Transmitta

, file icate drawing of the appl
tion: with ' a letter of

PC )L—SG{ including such d the Examiner

has deve og)e‘@gdz;t

Research Serv

ether the variety
lication is dist

-  The initial ‘fstep, k aking the appiica ton up
for action is for the Examiner to brief the ap-
plication on the search brief cards (there being

in Class 47), The sufficiency of the specificatio
‘and drawings are determined as to their ¢
pleteness and compliance with the rules,
the app]icantf 18 advised of - deficiencies i

ure may be de-
plicant submits
uplicate, the

to the Department of Agri

- ferred until such time as the
by appropriate amendment, i

necessary additional matter and/«

1609 Report of
Service

duplicate file and drawing. The report is in

duplicate, the original being signed by the Chief

of the Branch. The original copy of the report
is retained in the duplicate file. As the report

of the official record of the application and is

therefore not given a paper number and is not .

placed in the original file. The carbon copy of
the report is customarily utilized by the Exam-

iner in the preparation of his action on the

case and is also retained in the duplicate file.

The report may embody criticisms and objec-
tions to the disclosure, may offer suggestions for
correction of such, may require speciments of
the plant, flower or fruit thereof, may require
affidavits of recognized authorities to corrobor-
ate the allegations of the applicant as to certain
or all of the distingunishing features of the
variety of plant sought to be patented, may
state that the plant will be inspected by a field
representative of the Department of Agricul-
ture, etc., or the report may merely state that:

“Examination of the specification submitted
indicates that the variety described is not iden-
tical with others with which our specialists are
familiar.” ‘

nsmittal  {Form

le the Agricultural
er a Teport on the ap-

This is important as under noc circumstance

a printed form for each of the plant subclasses importa $ ier | !
-should the claim be directed to a new varletf' of
: ant

ﬁé'duplicate file  gener:
~ variety of a

corrections, Vv here thie applicat ‘
v which recites, for example—A new variety of

Agricultural Research

‘flower or fruit, thus: App

: . o i
is merely advisory to the Office, it is not a part sas,” It follows, also, that int

1610

he application by the Exam-
vill inc 1 matters as provided for
- types of patent applications. See Rule

" The action m‘ay,ii&lude so much of the ’rep’ort ,
of the A.R. the Examiner deems necessary,

nterview, the Examiner, in his discretion,

W izi'efemnce to the 'exahainwtibn _of the
e language must be such that it is di-
to the “new and distinct variety of plant.”

flower or fruit in contradistinction to the
aring the flower or the tree bearing the fruit
pite of the fact that it is accepted and
al parlance to say—A variety of
riety of blackberry—, to mean a
le tree or a variety of blackberry
plant. i ' e

 Where thé,! DI ication lii}iy‘beallowéd aclaim

apple, characterized by ______ may be amended
by the insertion of—tree—after “apple” by an
Examiner’s amendment. '

, ; le Tree, Rose Plant.
~ Care should also be exercised that the specifi-
cation does not contain unwarranted advertis-
grown in the XYZ Nurseries of Topeka, Kan-
e drawings any
showing in the background of a plant, as a sign

- carrying the name of an individual, nursery,

etc., is objectionable and deletion thereof is re-
quired. Nor should the specification include

laudatory expressions, such as, “The rose is pret-
- tier than any other rose.” Such expressions are

wholly irrelevant. Where the fruit is described,
statements in the specification as to the char-
acter and quality of products made from the
fruit are not necessary and should be deleted.

The Office action is typed with an additional
copy which is placed in the duplicate file. The
pa&)ers in the duplicate file are not noted on the
index at the back o fthe duplicate file wrapper.

When it appears that the application must

- be resubmitted to the A.R.S., as when the report
- indicates that the duplicate file and drawing

are retained, applicant is notified that response

pagcrs must be in duplicate. S
‘requently the AR.S. in its report states

that in view of its lack of sufficient information,

- data, specimens, etc., its specialists are unable

to determine whether the variety of plant under

Rev. 28, Jan. 1670

ay embody no part of it. In the event of

~may show the entire report to the inventor or
attorney. i

By the same token the title of the invention g

The report of the Aéﬁ@]tum] Research ~ must relate to the entire plant and not to its

Service (A.R.S.) is usually accompanied by the

ing, for example, “the disclosed plant being



repa ~of a plant patent applica-
sxpert f 'or issue involves the same procedure as for
e¢ Rule 167. - s other applications (Rule 161), with the excep-
_ The report of the A.R.S. is not in the natureof | jon that where there are colored drawings, the
2 publication and matters raised t} rein within  better one of the two judged, for example, by
the personal knowledge of the specialists of the . its sharpness or cleanliness is selected, and to
~_ARS. are not sufficient basis for a rejection = this one the ‘igsue slip is affixed. The duplicate
_unless it is first ascertained by the Examiner file is retained in the Examining Group until
_ that the same can be supported by affidavits by after the application has been patented. At
said specialists. (Rule 1 {)‘nyee‘Ex parte Rosen-  certain periods thereafter such duplicate files
berg 46 USPQ 393. Board of Appeals deci- . are collected and sent to the abandoned files for
sion in Plant Patent File 412. . storage. . . s 5 e i
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