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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Opposer has filed a request for reconsideration of
the Board's July 11, 2003 decision granting sunmary
judgnment to applicant on the issue of res judicata, and
di sm ssing the opposition with prejudice. |In addition,
opposer has filed a suppl enmental menorandum with
acconpanyi ng exhibits.® Applicant has opposed the

request.

1 These exhibits are docunents relating to the civil action in

the Federal District Court of South Carolina, including the
transcript of the jury trial. These docunents are the type of
evi dence that shoul d have been subnmitted by opposer with its
opposition to the notion for sumary judgnment, rather than with
its request for reconsideration. Despite this, we have
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The Board, in its earlier decision, found that the
finding in favor of applicant herein by the District
Court for the District of South Carolina® has a preclusive
effect on opposer's ability to relitigate the issue of
ownership of the mark GUARDI AN ANGEL in the present
opposition. Opposer essentially argues that the prior
proceedi ng shoul d not have a preclusive effect because
opposer contends that the issues of ownership and
infringement were not fairly litigated, and that opposer
"has not yet had a full and fair opportunity to litigate
the issue.” Brief, p. 8.

As the Board previously noted, on April 18, 1996,
after a jury trial, a verdict was rendered in the Federa
District Court action finding that applicant herein is
entitled to the trademark GUARDI AN ANGEL as it relates to
jewelry products, and this decision was subsequently
affirmed by the Fourth Circuit Court of Appeals on June
11, 1997.%® As also noted by the Board in the prior
deci si on, opposer had raised before the Fourth Circuit

Court of Appeals its conplaints regarding its counsel and

consi dered the docunents. However, because, as expl ai ned
herein, our role is not to substitute our judgnent for that of
t he Federal Appeals Court in ternms of review ng the fairness of
the civil action, these docunents have no effect on our finding
of res judicata.

2 Angel World, Inc. and Martha M Powers v. Treasures and
Trinkets, Inc., No. C/ A 6P95-1349-3 (D.S.C. April 18, 1996).
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the manner in which the civil action was tried, and the
appellate court rejected these argunents in affirmng the
District Court decision. As a result, opposer's

conpl aints about the District Court proceeding have no
effect on our finding of res judicata. W do not have
the authority, nor do we presune, to review a decision by
t he Court of Appeals.

Opposer al so argues that the Federal District Court
action involved Angel Wrld, Inc., but not Martha Powers
personal ly. Opposer appears to be making this argunent
with respect to her personal liability for attorneys fees
and costs in the civil action. In any event, the present
opposition is brought by Angel World, Inc., and there is
no question that the corporation was a nanmed party in the
civil action.

Opposer al so asserts that its notice of opposition
states a claimof unfair business practices and
"continuance of infringement on [its] mark." Brief, p.

2. These are not grounds for opposition. As noted in
the Board's July 11, 2003 decision, not all clainms which

may be brought in a federal district court action are

% Civ. No. 96-1776.
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cogni zable clainms in an opposition proceeding before the
Board. *
Deci sion: QOpposer's request for reconsideration is

deni ed.

* To the extent that opposer's infringenent claimcan be

consi dered anal ogous to a claimof likelihood of confusion, the
finding by the Federal District Court that applicant herein is
entitled to the trademark GUARDI AN ANCEL as it relates to
jewel ry products has a preclusive effect on opposer's likelihood
of confusion ground.



