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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Modern Buil ders Supply, Inc. has appeal ed fromthe
final refusal of the Trademark Exam ning Attorney to

regi ster THERVALTECH as a trademark for "non-netal w ndows

nl

and doors. Regi strati on has been refused pursuant to

1 Application Serial No. 78061994, filed May 4, 2001. The
application was originally based on an asserted bona fide
intention to use the mark in commerce. After a notice of



Ser No. 78061994

Trademark Rules 2.56 and 2.88(b)(2), on the basis that
applicant failed to submt a specimen show ng use of the
applied-for mark for the identified goods.

Applicant and the Exam ning Attorney have filed appea
briefs. Applicant did not request an oral hearing.

Trademark Rule 2.88(b)(2) provides that the Statenent
of Use nust include "one specinen of the mark as actually
used in commerce." It refers to Trademark Rule 2.56 for
the requirenents for specinmens. Trademark Rul e 2.56(a)
provides, in part, that a statenent of use under Rule 2.88
nmust i nclude one speci nen showi ng the mark as used on or in
connection with the goods. Rule 2.56(b)(1) further
provides, in part, that a trademark specinen is a |abel,
tag, or container for the goods, or a display associated
wi th the goods."

In order to determ ne whether applicant's specinen
shows the mark as used on the goods, we nust exam ne the
specinen itself. Applicant has submtted what it describes
as "a label that is affixed to all w ndows and doors or
t heir packagi ng manufactured by Pol ari s Technol ogi es. "

Response dated Cctober 8, 2002. Applicant has further

al | owance issued, applicant filed its Statement of Use on May 31
2002. The refusal which is the subject of this appeal stens from
t he exam nation of the Statenent of Use.
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expl ai ned that Polaris Technol ogies is applicant's w ndow
and door manufacturing division. The "label"” is shown

below, in reduced form

POLARIS. WINDOW/PATIO DOOR INSTALLATION INSTRUCTIONS

TR PO O TR —
WINDOWS & DOORS  prj ARNE® WINDOWS AND DOORS MUST BE STORED INSIDE.
STAGCK AS STRAIGHT AS POSSIBLE TO PREVENT BOWING.

1 Windorer reumi rerraliers lnchiasd Linil ingiadobon s oomplebs.

2. Caudk iide suiacs [loe) of ral lin o antiee sssrior ees of reugh opaning.

3. St windcwidoor rama plumb and souane. Mace & kel o e 88 end adist s fmme untl itis pariectly level
(i is rrst imporiant or vealer rasistancs). DO MOT st o bow s, Lo odaquinls dearsnce (147 12 347
ak haad, nbowing for hesder sag

4, Uims shima on s w0 kegp unil ovenly spaced from suds

6. Biock wndar 3i 10 presant sl bom saggng, bowing, or dipging

§. Gerwms mng pcoenenancod 1o archor window in placs, Ancher i asch comas, Fom avary 127 10 16 usng I De-
punched instadation holes. -

NOTE: IF NAILS ARE LISED, GAUTION SHOULD BE TAXEN NOT TO DAMAGE THE WINDCAWY,

7. Fill inderion voids between wood studs (or rough opening) @nd frama sdth batl type insulation such as rooiwool or
fibarglass io siminals cald dealla

A, Irsinliation is niw cormplele, sk wikdiw apanalion,
Look for these other fine

CALTION: UMLESS SPECIFIGALLY QRDENED, FOLAMS MNDOWS Polaris® producte...
AAE MOT PROMDED WETH EAFETY GLAFS IF WRCKEN, THE GLASE
GOULD FRAMENT GALIBING [HJUFY MANY LAWE AND BILING
CONES RECUNE SAFETY OLASS IN LDCATIONS THAT ARE UirralAeLD
ADSAZENT TO 0N HEAR Doons. Foushs wisbost ARE Y
RATLARLE RETH SAFETY GLASS CONILLT YOUM BLILDER Y DynaTeECH
CLEARIRG, FSTRUCTIONS: USE MILD SOAF AND WATER BOULTION-NG BLEACH r . 'ﬁfSIIra]}'-;-
Evency Wary [N UniSTAR® Gadeic “
. CerVier True Position”
energylECH- SR A ThermalTach™
encrgELDF . — - LN Therma! Kine:
— MastorWeld Y A G P DT WEATHERTECH

[=iEn s,

As can be seen on the reproduced specinen, the
appl i ed-for mark THERVALTECH is shown on the |abel in a box
headed, "Look for these other fine Polaris® products..."
There follows a list of various trademarks, including
ENERGY WALL, ENERGYTECH, ENERGYWELD, MASTERTECH,
MASTERCRAFT and EVERVIEW Included in this list is
THERVALTECH.

It is clear to us, as it would be clear to anyone
viewi ng this specinmen, that the mark for the product on

whi ch the | abel appears is POLARI'S, and that THERMALTECH,
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while a mark used by applicant's Polaris division, is not
the mark under which the goods to which the |abel is
applied are sold. On the contrary, the | abel states
unequi vocal ly that THERMALTECH is a trademark for an
"other" Polaris product. Accordingly, the |abel which
applicant has submtted as its speci men does not show use
of the applied-for mark for the goods.

Decision: The refusal of registration is affirned.



