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Opi ni on by Hanak, Admi nistrative Trademark Judge:

Poul sen Roser ApS (applicant) seeks to register in
typed drawing form VICTORY for “live roses.” The
application was filed on Septenber 19, 2000 based on a bona
fide intent-to-use the mark in commerce and ownership of a
foreign (Danish) registration of the same nmark pursuant to
t he provisions of Section 44(e) of the Trademark Act.

Citing Sections 1, 2 and 45 of the Trademark Act, the
Exami ning Attorney refused registration in the first Ofice
Action “because the proposed mark [VICTORY] is a varietal

name for the identified goods ...[and because] varietal (or
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cultivare) nanes are generic designations and cannot be
regi stered as trademarks.”

When the refusal to register was nade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. Applicant did not request a
heari ng.

There can be “no question that varietal nanes are
generi c designations and cannot be registered as

trademarks.” In re Delta and Pine Land Co., 26 USPQd

1157, 1159 n.4 (TTAB 1993) and cases cited therein. The
sol e issue before this Board is whether VICTORY is a
varietal (generic) nane for a type of living rose.

I n support of her refusal, the Exam ning Attorney has
made of record photocopies of the pertinent pages fromthe

following four works: Mddern Roses 10 (1993); Mdern Roses

XI The Worl d Encycl opedi a of Roses (2000); a printout from

a website entitled Roses Help Me Find; and a printout from

a website entitled EveryRose The Rose Reference Dat abase.

The first two reference works each have two listings for
the term*“Victory.” (In this regard, it should be noted
that all of the varietal designations listed in all four
reference works are depicted with an initial capital

letter.). The first Victory listing is foll owed by the

letters LCL, the date 1918, and the nanes Dr. W Van Fl eet
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and Mme. Jules Gol ez. Bot h of these reference works then

define the term*“Victory” as follows: *“Flowers deep pink,
center darker, dbl., large; fragrant; vigorous, clinbing
gromh.” The only difference in definitions is that

i nstead of enploying the word “fragrant,” the reference

wor k Modern Roses XI The Worl d Encycl opedi a of Roses (2000)

enpl oys the words “noderate fragrance.” The second |isting
for Victory in these two reference works is foll owed by the
letters HI, the date 1920 and the name McGredy. The
foll owi ng definition then appears: “Flowers scarlet-
crimson, dbl.; fragrant.” The only difference is that in

Modern Roses XI The Worl d Encycl opedi a of Roses (2000) the

word “fragrant” is again replaced with the words “noderate
fragrance.”
As for the two websites previously nentioned, the

website Roses Help Me Find contains essentially the sane

two definitions, whereas the website EveryRose The Rose

Ref erence Dat abase lists only the MG edy 1918 version of

Vi ctory.
Applicant has in no way chal l enged the aforenentioned
four reference works other than to note that no reference

work is infallible, and that the work Mddern Roses Xl

contains the follow ng statenent: “The absence of ™or ®

synbols in this publication should not be regarded as an
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i ndi cation that these words, designations or names are not
trademarks.” (Applicant’s brief page 4).

Qobviously, no reference work is infallible. Moreover,
it is quite conmmon for reference works to contain
disclainers along the lines just nentioned. 1In this

regard, a dictionary consulted at random [ Random House

Webster’'s Dictionary (2001)] contains the foll ow ng

di scl ai mer:

Tr ademar ks

A nunber of entered words which we have reason to

bel i eve constitute trademarks have been desi gnated

as such. However, no attenpt has been nmade to

designate as trademarks or service marks all words

or terns in which proprietary rights m ght exist.

The inclusion, exclusion, or definition of a word or

termis not intended to affect, or to express a

j udgnment on, the validity or legal status of that word

or termas a trademark, service mark, or other

proprietary term

To be quite blunt, applicant has offered absolutely no
evi dence what soever even renotely suggesting that these
four reference works are in any way in error when they |ist
Victory as a varietal (generic) termfor two types of
roses. |If applicant were to have its way, then Exam ning
Attorneys woul d not be able to rely upon any reference work
since every reference work contains at least a few errors.
I f applicant felt that these four reference works were in

error, he could have easily contacted the editors or

publishers to have letters of correction issued.
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Inits brief at page 2, applicant articul ates
essentially three reasons why Victory is not a varietal
(generic) nane for roses. First, applicant notes that the
two co-existing entries (definitions) for Victory “strongly
suggest that the term does not function as a vari etal
nane.” Second, applicant argues that its trademark rights
in VICTORY PARADE for roses “should be considered in
allowing registration of VICTORY.” Finally, applicant
argues that its successful registration of VICTORY as a
trademark in foreign jurisdictions (Austria, Benelux and
Denmar k) “strongly suggests the termis not a varietal
nane.”

The fact that Victory designates two different
varieties of roses does not nean that Victory is not a
varietal (generic) name for both types. By way of anal ogy,
the term“vehicle” is used in connection with cars, buses
and trucks. However, the term*“vehicle” is still generic
for cars, buses and trucks. This Board has previously
refused registration of DELTAPI NE based on the fact that it
was the nost “prom nent part” of nunerous varietal
(generic) nanes for various varieties of cotton, soybeans

and corn. Delta and Pine Land Co., 26 USPQ2d at 1159.

As for applicant’s argunent that its trademark rights

in VI CTORY PARADE “shoul d be considered in all ow ng
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registration of VICTORY,” we sinply note that it is comon
practice to conbine an arbitrary termwith a generic term
with the resulting conbination being not generic.
Mor eover, while of little consequence, applicant has not
even established that it has registered VICTORY PARADE in
the United States, as opposed to a foreign country.

Finally, as for applicant’s foreign registrations of
VI CTORY, we sinply note that the issue is not one of
whet her the mark can be registered in another country, but
rather whether it can be registered in this country. 1Inre

Et abl i ssenents Darty et Fils, 759 F.2d 15, 225 USPQ 652,

654 (Fed. Cir. 1985). W note that at page 7 of its brief,
appl i cant concedes “that registration of [VICTORY] in other
jurisdictions is not dispositive” of registration in the
United States.

Two final comments are in order. First, the Exam ning
Attorney has made of record material fromfour reference
wor ks whi ch denonstrates that Victory is a varieta
(generic) nane for two types of roses. Applicant has nade
of record absolutely no evidence to counter the Exam ning
Attorney’s evidence. Most telling is the fact that
appl i cant has nade of record no affidavits or decl arations
from buyers of roses — such as individual rose growers,

| andscapi ng conpanies or nurseries — to the effect that
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they view Victory as a tradenmark of applicant, and not as a
varietal (generic) nane. This total |ack of any subm ssion
of evidence on the part of applicant as to how purchasers
of roses in the United States perceive Victory is nost

glaring. Delta and Pine Land Co., 26 USPQ2d at 1157.

(“Such evidence (affidavits or declarations) show ng how
the asserted mark is actually perceived ...by the rel evant
public woul d have been hel pful to applicant’s case.”)

Second, we are conpletely perplexed by that portion of
applicant’s reply brief where it alleges at pages 2 and 3
that in his “appeal brief, however, the Exam ning Attorney
has shifted the grounds for refusal from one based on a
finding that the mark sought to be registered is a varietal
name to one based on a finding that the mark sought to be
registered is a sinple generic designation.” Fromthe very
first Ofice Action, the Exam ning Attorney has refused
registration on the basis that “varietal (or cultivare)
nanmes are generic designations and cannot be registered as
trademarks.”

In weighing all of the evidence of record, we find
that the Exam ning Attorney has established that Victory is
a varietal (generic) designation for two types of roses,
and accordingly we affirmthe refusal to register.

Deci sion: The refusal to register is affirnmed.
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