THIS DISPOSITION IS NOT
CITABLE AS PRECEDENT

OF THE TTAB

Paper No. 26
RFC
Mai | ed: June 6, 2003

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Swenco Products, Inc.

Serial No. 75/799, 467

Ji m Zegeer for Swenco Products, Inc.

James T. Giffin, Trademark Exami ning Attorney, Law Ofice
103 (Dani el Vavonese, Managi ng Attorney).

Before Cissel, Hanak and Walters, Administrative Trademark
Judges.

Opi nion by Cissel, Adm nistrative Trademark Judge:

On Septenber 14, 1999, applicant, a corporation
organi zed and existing under the |aws of the state of
M ssouri, filed the above-identified application to

regi ster the mark shown bel ow




Ser No. 75/799, 467

on the Principal Register for what were subsequently
identified as “electrical connectors for splicing 8-gauge
and smal |l er stranded el ectrical wres, excluding straight-
and right-angle radio frequency coaxial electrical
connectors and excluding electrical panel units for
sequentially connecting and di sconnecting el ectrical
connectors.” The basis for filing the application was
applicant’s assertion that it had first used the mark in
interstate commerce in connection wth these products on
June 1, 1999.

In addition to raising several informalities,
including a requirenment to disclaimthe representation of
the el ectrical connector shown in the draw ng, the
Exam ning Attorney refused registration under Section 2(d)
of the Lanham Act on the ground that applicant’'s “PCSI-
LOCK” and design mark, when used in connection with the
el ectrical connectors set forth in the application, so
resenbl es the mark “POSI-LOCK,” which is registered! for
“straight and right angle radio-frequency coaxia

el ectrical connectors,” that confusion is |ikely.?

! Reg. No. 1,224,889, issued on the Principal Register on Jan.

25, 1983 to Seal ectro Corporation; affidavits under section 8 and
15 accepted and acknow edged.

2 Regi stration was al so refused under Section 2(d) of the Act
based on another cited registration, but the Exam ning Attorney
subsequently withdrew that registration as a basis for refusing
regi stration.
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Applicant responded to the first Ofice Action by
amendi ng the identification-of-goods clause to read as
i ndi cat ed above and to include a statenent that the |ining
shown in the drawing nerely indicates shading. Applicant
al so presented argunents with respect to the Exam ning
Attorney’s requirenment for a disclainer of the
representation of the electrical connector in the mark and
the refusal to register based on likelihood of confusion.

The Exam ning Attorney, however, naintained both the
requi renent for disclainer and the refusal to register.

Applicant tinmely filed a Notice of Appeal, and,
foll owi ng a nunber of extensions of time, an appeal brief.
The request of the Examining Attorney to supplenent the
record after applicant had filed its appeal brief was
deni ed. The Exam ning Attorney then filed his appea
brief,® but applicant neither filed a reply brief nor
requested an oral hearing before the Board.

Accordi ngly, we have resol ved this appeal based on
consi deration of the evidence properly of record, the
argunents presented in the briefs and the rel evant | egal

precedents. W conclude that both the requirenent to

® Attached to the Examning Attorney’s brief were copies of pages
fromtwo technical dictionaries. Odinarily, subm ssion of

evi dence not already of record with an appeal brief is untinely
under Trademark Rule 2.142(d), but the Board may take judici al
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disclaimthe representation of the connector and the
refusal to register based on Section 2(d) of the Act are
wel | taken.

We turn first to the disclainmer requirenment. As the
Exam ning Attorney points out, an accurate picture or
representation of descriptive matter such as the
configuration of the product is the equivalent of the
written nane of it. As such, it is nerely descriptive of
t he product under Section 2(e)(1l) of the Act and therefore
nmust be di scl ai med under Section 6(a), just as descriptive
term nol ogy nust be disclainmed. Thistle C ass Association
v. Douglass & McLeod, Inc., 198 USPQ 504 (TTAB 1978). See
al so TMEP Section 1213.02(c).

In its response of August 30, 2000, applicant argued
that “[t]he depiction of the electrical connector is unique
to applicant and is applicant’s style of connector..m.
Appl i cant seens to be arguing that because the mark depicts
applicant’s own product, as opposed to a generic connector
or one resenbling the connectors nade by a conpetitor, the
depiction is not nerely descriptive of applicant’s
connector and therefore does not need to be disclai med.

This argunent is not well taken. Applicant concedes that

notice of dictionary definitions, so we have considered this
evi dence.
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the design in its mark depicts its product. That is the
end of our inquiry. Because the representation of
applicant’s electrical connector is nerely descriptive of
applicant’s goods within the neaning of Section 2(e)(1) of
t he Lanham Act, it nust be disclainmed under section 6(a) of
the Act. The requirenment for such a disclainer is

af firnmed.

We turn next to the refusal based on |ikelihood of
confusi on under Section 2(d) of the Lanham Act. The
factors to be considered in determ ning whether confusion
is likely were set forth by the predecessor to our primary
reviewing court in the case of Inre E. |I. duPont de Nenours
& Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Chi ef
anong these factors are the simlarity of the marks as to
appear ance, pronunci ation, meaning and connotation and the
rel ati onshi p between the goods or services with which the
mar ks are used.

In the instant case, confusion is |likely because the
mar ks create simlar conmercial inpressions and the goods
specified in the application are closely related to the
goods set forth in the cited registration.

The marks create sim/lar commercial inpressions
because the dom nant portion of applicant’s mark is

identical to the cited registered mark. It is well settled
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that when a mark consists of a word portion along with a
design, the word portion is often nore likely to be

i npressed upon a purchaser’s nenory and to be used in
calling for or recomrending the goods. In Re Appitito
Provi sions Co., 3 USPQ2d 1553 (TTAB 1987). Further, the
design portion of this mark is a nmerely descriptive
depiction of the goods. For these reasons, it is
appropriate to give greater weight to the literal portion
of applicant’s mark in determ ning whether confusion with
the cited registered mark is likely. Wen considered in
its entirety, applicant’s mark is quite simlar to the
regi stered mark i n appearance, pronunciation and
connotation. In both marks, the word “POSI-LOCK" is
suggestive of the sane characteristic. It is likely to
suggest to the relevant consuners that the connector
bearing it provides a positive |ock which ensures a good
el ectrical connection.

Turning to the goods, then, we note that in order for
confusion to be likely, the goods do not need to be
identical or even directly conpetitive. It is sufficient
if they are related in some manner, or if the conditions
surrounding their marketing are such that they would be
encountered by the sane purchasers under circunstances that

could give rise to the m staken belief that the goods cone
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froma common source. In re Corning dass Wrks, 229 USPQ
65 (TTAB 1985); In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978).

Applicant’s products are electrical connectors for
splicing 8-gauge and small er stranded el ectrical wres.
The goods specified in the cited registration are
el ectrical connectors for coaxial cable. Although not
identical, these products are closely related. Both are
connectors for electrical wres, and they are conpl enentary
in the sense that the same person coul d purchase both for
use in wiring different electrical conponents in his or her
home. A consuner famliar with the use of the registered
“PCSI -LOCK” mark in connection with coaxial electrica
connectors, upon being presented with applicant’s “PCSI -
LOCK” and design mark on connectors for stranded el ectrical
wires, is likely to assune, mstakenly as it would turn out
to be, that a single source is responsible for both
products.

DECI SION:  The refusal to register under Section 2(d)
of the Act is affirmed. The requirenent for a disclainer
under Section 6(a) of the design of the electrical

connector is also affirned.



