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Before Ci ssel, Hanak and Drost, Adm nistrative Trademark
Judges.

Opi nion by Drost, Admnistrative Trademark Judge:

Basebal | Express, Inc. (applicant) filed an
application to register the mark SOFTBALL SALES in typed
formfor services ultimately identified as “retail services
featuring softball equipnent, nanmely, balls, bases, bats,
belts, chest protectors, equipnment bags, face protectors,
gl oves, hats, helnets, jerseys, |leg protectors, pants,

shoes, and socks, avail able through catal ogs and a gl obal
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conmputer network” in International Cass 35. The
application (Serial No. 75/795,970) was filed on Septenber
9, 1999, and it clainmed a date of first use and a date of
first use in comrerce of February 1, 1987.

The exam ning attorney refused registration on the
ground that the mark SOFTBALL SALES is nerely descriptive
of the services. 15 U. S.C. § 1052(e)(1). The exam ning
attorney al so advi sed applicant that she coul d not
recomrend anmendi ng the application to the Suppl enent al
Regi ster because the mark “appears to be generic.” Ofice
Action dated February 11, 2000 at 1.

In response, applicant argued that its nmark was not
nmerely descriptive, but it also anended its application to
seek registration under Section 2(f) of the Trademark Act.
15 U.S.C. § 1052(f). See also Applicant’s Brief at 7:
“Applicant’s position is that SOFTBALL SALES is not nerely
descriptive.”?

When the refusals on the basis of genericness,
descri ptiveness, and | ack of acquired distinctiveness were

made final, applicant filed a notice of appeal.

! The examining attorney’s only argunent regarding the issue of
acquired distinctiveness is that “since this mark appears to be
generic and fails to function as a mark, the matter is thus
unregi strable. The clains of acquired distinctiveness by the
applicant are insufficient to overcone the generic refusal.”
Brief at 6. Thus, the exam ning attorney has conceded that if



Ser. No. 75/795,970

GENERI CNESS

The primary issue in this case is whether the term
SOFTBALL SALES is generic for applicant’s catal og and
I nternet services featuring softball equipnent. The Court
of Appeals for the Federal Circuit has held that: “The
critical issue in genericness cases is whether nenbers of
the relevant public primarily use or understand the term
sought to be protected to refer to the genus of goods or

services in question.” H Marvin Gnn Corp. v. Int’l

Associ ation of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ

528, 530 (Fed. Cr. 1986). Gnn goes on to explain that:

Det erm ning whether a mark is generic therefore
involves a two-step inquiry: First, what is the genus
of goods or services at issue? Second, is the term
sought to be registered or retained on the register
understood by the relevant public primarily to refer
to that genus of goods or services?

| d.

First, we discuss the evidence that the exam ning
attorney has made of record (enphasis added) that the term
“softball sales” is used to refer to the sale of softbal
products.

“From a product standpoint, there is nore selection

and variety,” explains Mark Tal arico, Easton’s

director of U S. baseball and softball sales
Sporting Goods Business, June 10, 1998.

the mark is not generic, it is registrable under the provisions
of Section 2(f) of the Trademark Act.
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A nunber of outfitters who had strong basebal | and
softball sales this past season will also be attending
t he show, shopping primarily for high-end goods.
Sporting Goods Business, July 1991

Support for the SCVAF by softball manufacturers

Dudl ey, John deBeer and Wirth led to a contract which
pays the organi zati on 50 cents per dozen after the
first $2,000 of yearly softball sales.

Los Angeles Tinmes, July 11, 1985.

Basebal | / softbal | sal es remai ned soft, totaling sone
$161 mllion for the year.

Chain Store Age — General Merchandi se Edition, July
1984.

Today, nerchants say they’d have a tough tinme if they

had to rely solely on baseball or softball sales.
Detroit News, March 24, 1998.

U S. Justice Dept. noves to settle antitrust suit

agai nst Amer Softball Assn, Dudley Sports and H

Har wood & Sons for nonopolizing softball sales

Val |l Street Journal, Decenber 31, 1973.

Applicant has also submtted an affidavit fromthe
Executive Director of the Anmerican Softball Association
identifying applicant’s services as the “retail sales of
softball equipnent”). Radigonda affidavit, p. 2 (enphasis
added) .

In addition, we |ook at the individual words in the
term SOFTBALL SALES. “Softball” is defined as a “variation
of baseball played on a smaller dianmond with a | arger,

softer ball pitched underhand” and the “ball used in

softball.” Webster’s Il New Riverside University Dictionary
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(1984).%2 A review of the record | eaves no doubt that
applicant’s services involve softball equipnent. I|ndeed,
applicant’s identification of services is identified as
retail services featuring softball equipnent, nanely,

balls, bases, bats, and other softball equipnent.
Applicant’s speci nens and catal og feature softballs,
softball bats, softball gloves, and other softbal

equi pnent. The term “softball” is obviously a generic term
for softballs and other softball equipnent.

The other word in applicant’s nmark is “sales.” That
termis defined as the “exchange of goods or services for
an armount of noney or its equivalent; the act of selling.”
See Ofice Action dated Septenber 15, 2000 at 2. A review
of the record supports a finding that applicant’s services
involve the sale of softball equipnment. The application
originally identified its services as “retail sales of
softbal |l equi prent.” Applicant itself refers people to its
website to: “Check out all the features on this site — QA
“Ask The Unpire” Tournanment Directory, Softball Links and

Equi pnrent sales.” Balls and Strikes Softball, insert after

page 34 (enphasis added, capitalization in original).

2 W take judicial notice of this definition. University of
Notre Dane du Lac v. J.C. CGournet Food Inports Co., 213 USPQ 594,
596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Grr.
1983) .
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Applicant’s catal og shows that applicant is involved in the
sal e of softball equipnent. The exam ning attorney has

al so included Internet printouts that show that the term
“sales” is comonly used in association with such itens as
shoes, clothing, cars, and furniture.

Clearly, applicant’s services involve the retail “sale
of softball equipnent” or “softball sales.” Just as the
sal es of other products are referred to as “furniture
sal es” or “shoe sales,” applicant’s termdefines the genus
of retail sales in the field of softball equipnent.

Next, we | ook at whether the termis understood by the
rel evant public to refer to that genus. G nn, 228 USPQ at
530. “Evidence of the public's understanding of the term
may be obtai ned from any conpetent source, such as
purchaser testinony, consuner surveys, listings in
dictionaries, trade journals, newspapers, and other

publications.” 1n re Merrill Lynch, Fenner and Smith Inc.,

828 F.2d 1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1987). The
critical issue in genericness cases is whether nenbers of
the relevant public primarily use or understand the term
sought to be protected to refer to the genus of goods or
services in question.” Gnn, 228 USPQ at 530. Here, the
rel evant public would understand that the conbined term

“softball sales” refers to the genus of the services.
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Conbi ni ng generic words can result in the conbined term

al so being generic. See In re Gould Paper Corp., 834 F.2d

1017, 5 USPQ@d 1110 (Fed. Cir. 1987) ( SCREENW PE generic
for a wipe for cleaning television and conputer screens);

In re Abcor Dev. Corp., 588 F.2d 811, 200 USPQ 215 (CCPA

1978) (GASBADGE at | east descriptive for gas nonitoring
badges; three judges concurred in finding that termwas the

name of the goods); In re Anerican Institute of Certified

Publi c Accountants, 65 USPQd 1972 (TTAB 2003) (CPA

EXAM NATI ON found generic). However, a failure to provide
evi dence that the public uses the termto refer to the
genus of the goods can result the Ofice failing to satisfy

its burden. In re Anerican Fertility Society, 188 F. 3d

1341, 51 USPQ2d 1832 (Fed. Gir. 1999) (SOCIETY FOR
REPRODUCTI VE MEDI CI NE hel d not generic for association
servi ces because there was no evidence of generic use of

the ternm); In re D al-A-Mattress Qperating Corp., 240 F. 3d

1341, 57 USPQ2d 1807, 1811 (Fed. Cir. 2001) (“There is no
record evidence that the relevant public refers to the

cl ass of shop-at-hone tel ephone mattress retailers as *1-
888-MA-T-RE-S-S”). Here, the evidence discussed above
denonstrates that the public would understand that

applicant’s termrefers to the genus of the services. W
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have evi dence that the relevant public refers to, or
understand, that applicant’s services are “softball sales.”
Qur decision in this case is reinforced by the Eighth

Circuit's decision in the case of Cellular Sales Inc. v.

MacKay, 942 F.2d 483, 19 USPQd 1712 (8" Gr. 1991). In
t hat case, the court held that the “terns ‘cellular’ and
‘sales’ individually are generic in nature. Moreover, even
when conbi ned, ‘cellular sales’ does not describe a
particul ar product, but instead describes the sale of
cellul ar tel ephone equi pnent, which is a genus or class of
products.” 1d. at 1713-14. The court concluded that the
“term‘cellular sales’ defines this category of conpanies
selling cellular tel ephone equipnent.” 1d. at 1714.
Simlarly, “softball sal es” defines conpanies selling
sof t bal | equi prent.

Applicant argues that its mark is not generic and it
refers to two affidavits and a court decree as evidence to
support its position. W start by noting that the court
decree is a consent judgnent. “The agreenent to term nate
the civil action nust be considered for what it is — an
agreenent or a consent decree whereby the parties were able
to settle their differences and avoid the cost of going to
trial and possible i nposition of noney damages. This does

not carry the probative effect or persuasiveness that a
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judgnent after a trail on the nerits would have.” In re

I1linois Bronze Powder & Paint Co., 188 USPQ 4459, 462-63

(TTAB 1975). Wile we have consider the consent degree, we
do not find it persuasive.

Applicant also refers to two affidavits as evi dence
that its mark is not generic. The first affidavit is from
Ron Radi gonda, Executive Director of the Amateur Soft bal
Association (ASA). M. Radigonda declares that “the nmark
SOFTBALL SALES does not represent ordinary descriptive
words. I nstead, ASA recognizes SOFTBALL SALES as
identifying the source of Softball Sales, Inc.’s services
(retail sales of softball equi pnent through catal ogs and
the Internet).” Affidavit, p. 2. It is significant that
M . Radi gonda and the ASA are not ordinary consuners. The
ASA and applicant are in a business relationship. Inits
Balls and Strikes Softball nagazine of record, the “Letter
fromthe Editor” (page 4) reports that “[i]n 2000 and 2001,
the Amateur Softball Association and Softball Sales will
join forces to create the first softball mag-a-1o0g...The
relationship wwth Softball Sales is sonething that we hope
will be positive for everyone. No where el se can you get
the | atest news on ASA/ USA Softball and order all of your
equi pnrent for the upcom ng season. And no other softbal

catal og brings you the selection that Softball Sales



Ser. No. 75/795,970

offers.” Indeed, a review of affiant’s nmgazi ne reveal s

t hat approximately half the pages of the nagazi ne consi st
of applicant’s advertisenents and catal og and the front
cover announces “SOFTBALL SALES See page 35 for our full
catal og.” Inasnuch as applicant and affiant’s organization
are in a business relationship, it is not surprising that
af fi ant recogni zes the term SOFTBALL SALES as identifying
affiant’ s business partner’s services. Therefore, we do

not give the affidavit nmuch weight. In re David Crystal,

Inc., 296 F.2d 771, 132 USPQ 1, 2 (CCPA 1961) (“None of
[the affidavits] are fromthe purchasing public except in
the case of two affiants who wear the socks and who are
buyers for stores in which socks are sold. At best, these
affidavits nmerely assert that affiants believe that what
amounts to a very small portion of the purchasing public

identify these socks as those of applicant”); In re Soccer

Supply Conmpany, Inc., 507 F.2d 1400, 184 USPQ 345, 348

(CCPA 1975) (Four affidavits from soccer coaches and a
retailer “do not establish an association of applicant’s
mark with a single source by other than a small nunber of
pur chasers”).

Applicant’s other affidavit is froma person

identified as Jean Stout who, besides stating that she is

10
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over 18 and executing the affidavit voluntarily, subnmits
t hat :

| frequently purchase high-end softball equipnment. In

that regard, | have purchased several itens from

Softball Sales, Inc. through its SOFTBALL SALES

catalog. To nme, the mark SOFTBALL SALES is not an

ordi nary, descriptive, or generic term Instead, it
identifies the source of Softball Sales, Inc.’s

equi prent. Wien | see the SOFTBALL SALES mark, it

indicates to me the origin of the services |I'm

receiving (Softball Sales, Inc.’s services) and

di stingui shes those retail sales services fromthe

services of others.

VWiile we give the affidavit sone weight, the affiant
has provided little basis for her belief that the mark is
“not an ordinary, descriptive or generic term” especially
since the affiant refers to the services as “retail sales
services” of softball equipnent. Even if affiant is a
typi cal purchaser, the affidavit sinply indicates that a
si ngl e purchaser recognizes applicant’s termas a
trademark. Wiile this is entitled to sonme weight, it is
hardly significant evidence of non-genericness or even non-
descri ptiveness.

The only other affidavit of record is that of
applicant’s president. To the extent that the affidavit
addresses the genericness issue, we note that the
“affidavit of the president of the applicant-conpany cones

froman interested party and we give it little weight.”

David Crystal, 132 USPQ at 2. Applicant’s president also

11
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addresses the volunme of sales, Internet website hits, and
t he nunber of catal ogs applicant has distributed.
Regarding the Internet hits, the record shows that

applicant’s website is advertised as ww. softball.com not

www, sof t bal | sal es. com so applicant’s donai n nane does not

include the applied-for term See specinens; and Balls and
Strikes Softball, first insert after page 34. SOFTBALL
SALES woul d sinply be a termthat appears on the site.
Applicant’s sales and advertising information is not
evidence that its termis not generic. This evidence does
not show that purchasers recognize applicant’s termas a

trademark. In re Leatherman Tool Group Inc., 32 USPQd

1443, 1450 (TTAB 1994) (“Absent, therefore, anything to
link applicant's gross sales of over $20 mllion and
advertising expenditures of $200, 000, which were generated
and spent in connection with its marketing of in excess of
one mllion tools during a nearly ten-year period, with use
in contexts which would condition custoners to react to or
recogni ze the designation ‘ POCKET SURVI VAL TOOL’ as an

i ndi cation of source rather than as a description of a
category of product, there is no convincing basis for
finding that such designation functions other than as a

generi c nane”).

12
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| f applicant is arguing that no other conpetitor is
using the sane term we note that at |east one soft bal
equi pnent supplier’s spokesman is identified as the
“director of U S. baseball and softball sales.” Sporting
Goods Busi ness, June 10, 1998. Even if no other conpetitor
were using the term that would not establish that
applicant’s term was not generic. A product or a service

may have nore than one generic nane. Rosel ux Chemi cal Co.

v. Parsons Ammonia Co., 299 F.2d 855, 132 USPQ 627, 632

(CCPA 1962). Even novel ways of describing products have

been held to be generic. dairol, Inc. v. Roux

Distributing Co., 280 F.2d 863, 126 USPQ 397, 398 (CCPA

1960) (HAIR COLOR BATH, novel way of describing liquid for
hair coloring, held generic).

We find that the exam ning attorney has provided cl ear
evi dence that SOFTBALL SALES is generic and applicant’s
evi dence does not rebut the exam ning attorney’s case of

genericness. In re Central Sprinkler Co., 49 USPQR2d 1194,

1196 (TTAB 1998).

Lastly, we address the issue of whether applicant’s
termis nerely descriptive. For a mark to be nerely
descriptive, it nust imredi ately convey know edge of the
i ngredients, qualities, or characteristics of the services.

In re Gyulay, 820 F.2d 1216, 3 USPQR2d 1009, 1009 (Fed. Cir

13
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1987); In re Quik-Print Copy Shops, Inc., 616 F.2d 523, 205

USPQ 505, 507 (CCPA 1980). To be “nerely descriptive,” a
termneed only describe a single quality or property of the

services. International N ckel Co., 262 F.2d 806, 120 USPQ

293, 294 (CCPA 1959). Descriptiveness of a mark is not
considered in the abstract, but in relation to the
particul ar goods or services for which registration is

sought. Abcor Dev., 200 USPQ at 218. “As often stated,

genericness is the ultimate in descriptiveness.” Centra
Sprinkler, 49 USPQ2d at 1199. Here, the record supports a
finding that the term SOFTBALL SALES, when viewed in
relationship to applicant’s services, would i medi ately

i nform prospective purchasers that applicant’s services

i nvol ve the sale of softball equipnent. Therefore, we find
t hat SOFTBALL SALES is also nerely descriptive.

CONCLUSI ON

The term SOFTBALL SALES is nerely descriptive and
generic for the services recited in the application.
| nasnuch as the exam ning attorney has not objected to
applicant’s claimof acquired distinctiveness on the
nmerits, if the genericness refusal is eventually
overturned, applicant’s termwould be regi strable under the

provi sion of Section 2(f) of the Trademark Act.

14
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Decision: The refusal to register is affirmed.

15



