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Before C ssel, Seeherman and Hanak, Adm nistrative
Trademar k Judges.

Opi nion by Cissel, Adm nistrative Trademark Judge:

On February 25, 2000, applicant filed the above-
identified application to register the term “W NDOW WASH’
on the Principal Register for “a detergent for industria
use in washing, and cl eaning surfaces, nanely, w ndows,
glass table tops, glass store fronts, and gl ass door
panels,” in Cass 1. The basis for filing the application
was applicant’s assertion that it possessed a bona fide
intention to use the termas a trademark in comerce on

t hese goods.
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The origi nal Examining Attorney! refused registration
under Section 2(e)(1) of the Lanham Act on the ground that
the term applicant seeks to register is nmerely descriptive
of the goods set forth in the application. Enclosed in
support of the refusal to register was a copy of a
dictionary definition of “wash” as a noun neaning “a
preparation or product used in washing or coating.” Also
submtted in support of the refusal to register were copies
of a nunmber of third-party registrations for marks used
with cleaners or detergents wherein the word “wash” is
di scl ai mred. The Exam ning Attorney reasoned that the term
“W NDOW WASH” is nerely descriptive of the goods specified
in the application because it “nerely conveys the nmeani ng
of a preparation or product used in washing w ndows, i.e.,
a w ndow wash.”

Appl i cant responded by filing an anmendnent to all ege
use of the mark in connection wth the recited goods since
Cctober 12, 2000, and anmended the application to seek
regi stration on the Suppl enental Register.

The Exam ning Attorney then refused registration on

! Jean H. Imwas responsible for the first three Office Actions,
but the application was subsequently assigned to M. Beyer for
subm ssion of the appeal brief.
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t he Suppl enmental Register on the ground that the term
sought to be registered is generic in connection with the
goods specified in the application.? |n support of the
refusal to register, she submtted excerpts froma nunber
of articles retrieved fromthe Nexis autonmated database of
publications. Typical exanples include the follow ng:

“One concept, a powdered concentrated auto w ndow wash
called Filmoff, has been mnimally successful in the

United States and a big-seller in Taiwan.” The Col unbi an,
(Vancouver, WA), Jan 5, 1999.

““1 never knew himto take that car on the street when
it was dirty,’ said Shirley, who retrieved a bottle of
wi ndow wash that was anmong the other debris at the crash
site.” The Baltinore Sun, Cctober 16, 2000.

“Verstandi g suggested as environnental ly correct the
follow ng m xture for a wi ndow wash: one quarter to one-
hal f veget abl e-base |liquid soap.” The Tines Union,

(Al bany, NY) Septenber 15, 1995.

“Bobby Butler provides the wi ndow wash. Harlan
St evenson of Pontiac cooks and shows of f the barbeque ribs
at C& Soul Food and Stay Cl ean Car Wash in Pontiac.” The
Detroit News, June 29, 2000.

Al so submtted were articles retrieved from an
I nternet search which show the termused as the nane of a
product used to wash wi ndows. For exanple, one story about
recycl abl e products notes that sone products, e.g., notor

oil, gasoline and “auto wi ndow wash,” are not recycl able.

2 Although the statutory basis for this refusal was originally
m sstated as Section 2(e)(1) of the Act, the proper section,
Section 23, was subsequently identified by the second Exam ni ng
At t or ney.
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Anot her story includes “Autonobile wi ndow wash” in a |i st
of what appear to be househol d cl eani ng products.
Appl i cant argued that the refusal to register was not
wel | taken because the term sought to be registered is not
generic, but rather is capable of identifying applicant’s
goods and di stingui shing themfrom simlar goods produced
by others. Applicant anended the identification-of-goods
clause to delete reference to “w ndows” per se, reciting
the goods as follows: “detergent for industrial use in
cl eani ng surfaces, nanely, glass table tops, glass
storefront wi ndows, and gl ass door panels,” in Cass 3.
The Exam ning Attorney was not persuaded to withdraw
the refusal to register, however, and with the third Ofice
Action, the refusal to register on the Suppl enental
Regi ster was nmade final. Attached as additional support
for the refusal were two pages she retrieved from anot her
I nternet search. One page pronotes Kencto G| & Chemcals
products, which include antifreeze, oils of various types,
de-icer and “Wndow Wash Concentrate.” The second page is
froman on-line hardware store, and it lists “E-Z Spray
W ndow Wash,” which is used “for exterior glass surfaces”
and “can be used wth a hose-end sprayer” to reach higher

Wi ndows.
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Applicant filed a tinely Notice of Appeal, followed by
an appeal brief. The new Exam ning Attorney filed a brief
on appeal and applicant filed a reply brief, but applicant
did not request an oral hearing before the Board.

Attached to applicant’s brief were copies of nine
trademark registrations which applicant clainmed it owns.

Al t hough this evidence would not normally be considered by
t he Board because it was not tinmely subm tted under
Trademark Rule 2.142(d), the Exam ning Attorney treated it
as if it were of record by directing argunents in his brief
to the argunents applicant had made in its brief regarding
t hese regi strations, so we have considered these naterials
as if they had been properly nmade of record. As the
Exam ni ng Attorney points out, however, in that the marks
in these registrations are all different fromthe term
applicant seeks to register with the instant application,
and none appears to be generic for the goods recited
therein, these registrations have no probative value in
supporting applicant’s argunents as to the registrability
of “W NDOW WASH’ on the Suppl enental Register for a
detergent for industrial use in cleaning, inter alia, glass
storefront w ndows.

The Court of Appeals for the Federal Circuit set forth

the test to determ ne whether a designation is generic in
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H. Marvin Gnn Corp. v. International Association of Fire
Chiefs, Inc., 782 F.2d 987, 228 USPQ 528 (Fed. G r. 1986).
This test has two parts: (1) What is the class of goods or
services at issue? (2) Does the relevant purchasing public
under st and the designation sought to be registered
primarily to refer to that class of goods or services? |If
menbers of the rel evant purchasing public primarily use or
understand the termto refer to the genus of goods, the
mark is not registrable, even on the Suppl enental Register,
because under Section 23 of the Lanham Act, in order to be
regi strabl e on the Suppl enental Register, a term nust be
capabl e of identifying applicant’s goods and di sti ngui shing
them fromsim|lar products emanating from ot her sources.

When these principles are applied to facts established
by the record in the instant application, we find that the
refusal to register “WNDOWWASH’ on the Suppl enent al
Regi ster for applicant’s goods is well taken. The evidence
subnmitted by the Exam ning Attorney establishes that
prospective purchasers of detergent for industrial use in
cl eani ng gl ass storefront w ndows understand the term
“W NDOW WASH” to refer to this category or class of
cl eani ng products.

To begin with, the dictionary definition of record

establishes that the word “WASH' is a noun that is used in
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reference to “a preparation or product used in washing..”

As the excerpted published articles and information
obt ai ned by the Exam ning Attorney fromthe Internet search
clearly show, the conbination of “WNDOWN and “WASH,”

“W NDOWWASH, ” is used to identify a category or genius of
products, nanely w ndow cl eani ng preparations.

Appl i cant argues that the termit seeks to register is
“certainly not a termthat is comonly utilized with a
detergent for ‘industrial’ cleaning chores.” The fact that
applicant has limted its identification of goods to
i ndustrial use does not make “W NDOW WASH' any | ess generic
for a wi ndow washing detergent than it is generic for
wi ndow washi ng detergent used by ordi nary honeowners, for
exanple. As the Exam ning Attorney points out, a “w ndow
is awndow, no matter whether it is in the front of a
store or in a house or car, and a “wash” is a wash
regardl ess of what it is used to clean. The evi dence of
record clearly shows that “w ndow wash” is used as the
generic name for wi ndow washes for autonotive and househol d
use. This sane generic significance is attributable to the
termin other applications |ike cleaning glass storefront
W ndows.

In summary, the evidence submitted by the Exam ning

Attorney establishes that the term applicant seeks to
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regi ster is understood as the name of the category or class
of cleaning products in connection with which applicant
uses it. Accordingly, this termis generic for these
goods. As such, it does not possess the capability of
identifying the source of applicant’s goods and
di stinguishing them from simlar products provided by
others. Under these circunstances, registration on the
Suppl enental Regi ster is not proper.

DECI SION: The refusal to register under Section 23 of

the Act is affirned.



