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Opi ni on by Bucher, Adm nistrative Trademark Judge:

LAS Laser Analytical Systenms GibH, a Gernman
corporation, seeks registration of the term DELTACONCEPT as
applied to:

“lasers, nanely, solid state |asers, diode
| asers, gas |asers, dye |lasers, and parts
therefor; anmplifiers, nanmely, |aser
anplifiers and parts therefor; |idars,
nanmely, differential absorption lidars, and
parts therefor; neters, nanely, Fourier
transform spectroneters, |light energy neters
and wavel ength nmeters and parts therefor;
spectroscopi c instrunents and parts
therefor; |aser based systens conprised of

| aser for chem cal application; |aser based
systens conprised of lasers for industria
machi ni ng applications; |aser based systens
conprised of lasers for scientific
applications; |aser based systens conprised
of lasers for environnental applications;
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| aser based systens conprised of |asers for

anal ytic systens and parts therefor; optical

sensors for use in gas and particle analysis

and environnmental nonitoring and parts

therefor,” all in International Cass 9.1

Regi stration has been finally refused pursuant to

Sections 1, 2 and 45 of the Trademark Act, 15 U S. C 1051,
1052 and 1127, on the ground that the applied-for term does
not function as a tradenmark as evi denced by the speci nens
of record.

The appeal has been fully briefed, but applicant did

not request an oral hearing.
We affirmthe refusal of registration.

The speci nens acconpanyi ng the application papers as
originally submtted by applicant consist of photocopies of

rel evant pages of a user’s nmanual for a WAVETRAI N externa

cavity frequency doubl er for continuous-wave, single
frequency | asers. This tabl etop-sized device (pictured on
the front cover of the user’s manual) is said to represent
an advancenent in deep UV technol ogy used in scientific/

research and industrial applications. W have reproduced

! Application Serial No. 75/773,323 was filed on August 11,
1999, based upon applicant’s allegations of use in comerce
bet ween Gernmany and the United States of Anerica at |east as
early as April 1998.
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the rel evant sections of the user’s manual (from pages 11

and 12 of that manual):

The Del t aConcept

The pat ent ed DELTACONCEPT design used in the
WAVETRAI N sur passes the classical double-Z resonator
in many aspects. As shown in Figure 2 below, only
two mrrors M and M2 are used for this resonator:
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Figure 2: Deltaconcept resonator

Mor eover, the DELTACONCEPT desi gn reduces the
di mrensions of the resonator resulting in a
consi derabl e increase in the spectral width of the
resonat or nodes.

I n the DELTACONCEPT desi gn optics exchange needed
for | arge wavel ength changes is confined to mrrors
ML, M2 and the crystal X maki ng an exchange nore
easily.

The Trademark Exam ning Attorney originally assigned
to this application refused the speci nens as unaccept abl e,
expl ai ning that these specinens do not show usage of the
t erm DELTACONCEPT as a trademark for the identified goods.
Appl i cant then responded by submtting a substitute
speci nen reproduced bel ow — a one page, multi-col ored sheet
of paper having text and inmages, and variously described by

applicant as a “brochure” or “point of sale display”:
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AVETRAIN

CW Frequency Doubler

for single frequency lasers
« Unmatched conversion efficiencies =
» Patented DeltaConcept® cavity technology »
« Excellent output power and beam pointing stability «
*Sealed and robust oscillator block design »
e Ultrafast piezo control
= Active auto-stabilization (Rekick Feature) «

L. A S

Laser Analytical Systems

iy

DeltaConcept® technology
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However, the newy assigned Trademark Exam ning
Attorney took the position that neither the original
speci mens nor this substitute speci nen denonstrated use of
the term DELTACONCEPT as a trademark for the enunerated
goods. Wth the second Ofice action, she nade final her
refusal to register based upon applicant’s failure to
conply with the Ofice’ s requirenent for acceptable
speci nens of use.

| n each use-based application, the Trademark Exam ning
Attorney nust determ ne (based upon the specinens of
record) whether the clained designation is eligible for
registration as a trademark. Specifically, when applicant
clainms that the mark on the drawi ng page of the application
is being used as a trademark, the Trademark Exam ni ng
Attorney nust find that the matter designated is indeed
functioning as a source indicator for the goods offered.
When making this finding in the instant case, the Trademark
Exam ning Attorney correctly referred to the speci nens of
use to discover how the applicant actually uses the
aforesai d designation. See In re Bose Corp., 546 F.2d 893,

192 USPQ 213 (CCPA 1976); In re Manco Inc., 24 USPQ2d 1938

(TTAB 1992); In re Scientific Methods, Inc., 201 USPQ 917

(1979). The Trademark Exam ning Attorney is correct in

contending that there needs to be a | ogical association
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between the all eged mark and the product — an associ ation
t hat causes consuners to recogni ze the termas a source
i ndi cator for the clained goods.

The user’s manual and the advertising flyer both
reveal nost prom nently a trademark for these goods, nanely
WAVETRAIN. It is true that goods may bear nmultiple
trademarks. However, whenever the term DELTACONCEPT
appears in the original specinmens or on the substitute
specinmen, it is used in the context of “DELTACONCEPT
design,” “patented Del taConcept® cavity technol ogy,”

“Del taConcept® technol ogy,” etc.?

Not wi t hstanding the fact that the term “DeltaConcept”
is always acconpani ed by words such as “design,”
“patented,” “technol ogy,” “nethod,” “cavity technol ogy,”
etc., applicant argues that purchasers would i medi ately
notice the prom nent use of DELTACONCEPT as a source

indicator for its laser based systens such as the VWAVETRAI N

i nstrunent.

2 Attaching a trademark synbol [®] to the termas applicant

has done twi ce on the advertising flyer [ DeltaConcept® ] is not,
in and of itself, sufficient to transformthis terminto a
trademark for the identified goods based upon ot herw se
unaccept abl e usage on the specinens. Further, sonething as
subtl e as repeating the ad color fromthe top of the flyer to the
carrier device around the appearance of the words “Del taConcept®

technol ogy” will not succeed in naking this matter into a product
mark. See In re Manco Inc., supra, and cases cited therein.

-6 -
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W find that the current case is not unlike an earlier
case decided by this Board nore than thirty years ago. See

In re Big Stone Canning Co., 169 USPQ 815 (TTAB 1971)

[ FLASH COOK nerely indicates a process of cooking rather
than identifying applicant's canned vegetabl es, which are
identified by another mark on the |abel]:

As the mark is used on the containers for the goods
it is apparent that it refers to a particular
process rather than serv[ing] to identify the
goods. ... And, while applicant contends that
“FLASH COCK” suggests “better color and flavor,” it
is our opinion that said termindicates the process
of cooking rather than other factors. The term
“flash,” as an adjective, describes a food-
processi ng nmethod and i ndi cates an extrenely bri ef
exposure to sone very intense altering agent (as
heat or cold). See: Wbster’s Third Internationa
Di ctionary, 1965. Exanples thereof are flash
drying of mlk, flash freezing of food. The term
“FLASH COCK” woul d readily connote the process of
cooki ng and when the term “process” is used in
conjunction therewith, no other connotation would
be ascribed thereto, particularly since the
trademark “BUTTER KERNEL” is being used to identify
sour ce.

In order to be registrable as a trademark, the mark
nmust be used to identify goods and di stinguish such
goods fromthose manufactured or sold by others.
See: Ex parte Phillips Petrol eum Conpany, 100 USPQ
25 (Conr., 1953). Nothing in this record shows any
such use of the mark sought to be registered ...

Bi g Stone Canning, 169 USPQ at 816.

Simlarly, based upon the entire record in this case,
we have no doubt but that applicant’s DELTACONCEPT may wel |
be at the heart of applicant’s advancenents in | aser

technol ogy. Yet we have not found a single instance in the
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speci nens where the designati on DELTACONCEPT is used as a
source indicator for the WAVETRAIN i nstrunent itself.

The manufacturer who nerely uses a termin sone
context in relatively close proximty to an identified
product does not necessarily transformthe adopted term
into a trademark for that product. Wile applicant clearly

i nt ends DELTACONCEPT to function as a mark for its | aser

based systens, it is true that:

“...not everything that a party adopts and uses
with the intent that it function as a
trademark necessarily achieves this goal or is
| egal | y capabl e of doing so and not everything
that is recognized or associated wth a party
is necessarily a registrable trademark.”

See Inre Port-AHut, Inc., 183 USPQ 680, 682 (TTAB 1974).

For exanple, the | abel chosen for an inventor’s nethodol ogy
will not always make the transformation into a source
identifier for the clainmed product — even if a critica
conponent of the goods depends upon the invention. This
may remain true, even after such tine as the proprietary
technology is universally identified in some way with that
very inventor/assignee.

Based upon the specinens of record in this case, we
cannot conclude that the term DELTACONCEPT functions as a
trademark for the goods identified herein. Rather, we find

that applicant uses the term DELTACONCEPT as the
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designation for an invention incorporated into its |aser-
based systens, and particularly as seen in connection with
t he WAVETRAI N | aser frequency doubler. Unfortunately for
applicant, given the context in which it is used on the
speci nens of record, the term DELTACONCEPT does not
function as a trademark to indicate the origin of

applicant’s identified goods.

Deci sion: The refusal of registration is affirmed. 3

3 Applicant and the Tradermark Exam ning Attorney continue to
di sagree over whether the sheet submitted as a substitute
speci nen actually qualifies as a “point of sale display.” See

page 4, supra. W find nothing in the record actually show ng
this 8% x 11" paper being used in that manner (e.g., a

phot ograph of a commercial booth or trade show di splay portraying
this paper next to the equipnent). However, in light of our

di sposition of this case, we do not need to decide this rel ated
but collateral issue.



