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On August 25, 1998 Deus Technol ogies, L.L.C
(applicant) filed an intent-to-use application seeking to
regi ster RS RAPI DSCREEN in the form shown bel ow for
“medi cal inmaging systemthat scans chest x-rays
previously found to be negative for lung cancer by
radi ol ogi sts and sends those with suspect nodul es back to
the radiol ogists for a second | ook. The system cannot be
used i ndependently to diagnose or ‘screen’ for |lung
cancer. The systemis not ‘rapid in that it actually
sl ows the diagnostic system down by sendi ng back certain

Xx-rays previously found to be negative for another |ook.”
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In the first Ofice Action the Exam ning Attorney
stated that applicant’s “identification of goods is
unacceptable as indefinite.” In addition, the Exam ning
Attorney, citing Section 6 of the Trademark Act, required
t hat applicant disclaimthe exclusive right to use
RAPI DSCREEN apart fromthe mark as shown.

Subsequently, applicant amended its identification
of goods to read as follows: “Medical imaging system
conpri sing conputer hardware and software, film
digitizer, nonitor and printer, for assisting
radi ol ogi sts in diagnosing early stage |ung cancer by
scanni ng chest x-rays.” This identification of goods was
acceptable to the Exam ni ng Attorney.

However, applicant did not agree to the disclainer



requi rement, arguing that the term RAPI DSCREEN was not
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nmerely descriptive of its proposed goods pursuant to
Section 2(e)(1l) of the Trademark Act.

Subsequently, the refusal to register was made
final. Applicant appealed to this Board. Applicant and
the Exam ning Attorney filed briefs. Applicant did not
request a hearing.

As applicant and the Exam ning Attorney agree, the
only issue before this Board is whether the term
RAPI DSCREEN i s nmerely descriptive of applicant’s goods
pursuant to Section 2(e)(1) of the Trademark Act, and
hence nust be disclaimed pursuant to Section 6 of the
Trademark Act. A mark is nerely descriptive pursuant to
Section 2(e)(1) of the Trademark Act if it imediately
conveys information about a significant quality or
characteristic of the rel evant goods or services. |Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In_

re Bed & Breakfast Registry, 791 F.2d 157, 229 USPQ 818,

819 (Fed. Cir. 1986). The nmere descriptiveness of a term
is not judged in the abstract, but rather is judged in

relation to the goods or services for which applicant



seeks registration. In re Abcor Devel opnent Corp., 588

F.2d 811, 200 USPQ 215, 218 (CCPA 1978); In re Omha

National Corp., 819 F.2d 1117, 2 USPQ2d 1859, 1861
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(Fed. Cir. 1987).

The Exam ning Attorney has made of record
approximately 15 stories fromthe NEXI S database wherein
the term “rapid screen” is used to describe various
nmedi cal tests which provide quick results. Typically,
these tests can be perforned by an ordinary consuner, and
do not require the expertise of a physician. The results
of these quick or rapid tests (screens) are of limted
reliability, and “positive” results indicate the need for
nore extensive testing conducted by nedical
prof essionals. For exanple, an article appearing in the

Novenmber 1, 1998 issue of Anerican Fam |y Physician

describes two rapid screens, one to test for possible

al coholismand the second to test for possible nenory
inpairnment. The first rapid screen for al coholism
consists of two sinple questions, which if answered “yes”
i ndicates the need for further testing. The rapid screen

for menory inpairment consists of three sinple questions,



and an individual’s failure to answer one or nore of

t hese questions may indicate the need for further

testing. |Indeed, this article concludes by cautioning
that such rapid screens are “no substitute for a conplete
psychiatric evaluation in patients.” Another article

appearing on the
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June 4, 1998 United Press International news cycle refers

to a 15 mnute syphilis test as a “rapid screen.”
However, this article goes on to note that this rapid
screen suffers fromcertain limtations in that it has a
significant nunber of false “positives.”

Based on the foregoing, there can be no doubt that
the term “rapid screen” is descriptive of, if not generic
for, various nedical tests which produce quick results,
but whose results require further, nore conprehensive
testing. However, as applied to applicant’s goods, the
term “rapid screen” (whether depicted as one or two
words) is not nerely descriptive. Applicant’s nedical
i magi ng system for assisting radiologists is not a first
test whose results nmay suggest the need for further

testing. Rather, applicant’s medical imging systemis



bei ng devel oped as a second, backup test to review x-rays
whi ch have al ready been exam ned by radiol ogists and
found to be “negative.” Applicant is entirely correct in
arguing that its RS RAPI DSCREEN nedi cal imagi ng system
does indeed add tine to the overall diagnostic process by
subj ecting x-rays which have been already reviewed by
radi ol ogists to yet a second review. Moireover, nowhere
is there any suggestion that this
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second revi ew conducted by applicant’s proposed nedi cal
i magi ng systemwi |l in any way be rapid.

Accordi ngly, based on this present record, we have,
at a m nimum doubts as to whether applicant’s nedical
i magi ng system can properly be described as a “rapid
screen.” O course, when doubts on the question of nere
descriptiveness exist, it is the policy of this Board to

resol ve such doubts in applicant’s favor. In re Gournet

Bakers, Inc., 173 USPQ 565 (TTAB 1972). However, we

hasten to add that when applicant comrences use of its
medi cal 1 magi ng system and submits to the Exam ning
Attorney literature describing such a system the

Exam ning Attorney would be free to again raise the issue



of mere descriptiveness if such literature indicates that
applicant’s medical i1inmging systemoperates in a rapid
manner or in some fashion speeds up the overal

di agnosti c process.

Deci sion: The refusal to register is reversed.



