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Jason |. Roth, Trademark Exam ning Attorney, Law Ofice 115
(Tomas VI cek, Managi ng Attorney).

Before G ssel, Quinn and Bucher, Adm nistrative Tradenmark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

On May 29, 1998, applicant filed the above-referenced
application to register the mark BI G BLUE on the Principal
Regi ster for “chemi cal concentrate for mxing with water to
formw ndshield washer fluid,” in International C ass 1.
The application was based upon applicant’s assertion that
it possessed a bona fide intention to use the mark in
commerce in connection with the |isted goods.

After the application was approved for publication, on

January 5, 2000, applicant filed a Statenent of Use under



37 CF.R 82.88, claimng that applicant had used the mark
in interstate commerce since Novenber 30, 1998 by applying
it to | abels on containers of applicant’s goods. Specinens
of use were attached including the follow ng rel evant

portion:

Windshield Washer Concentrate

The Trademark Exami ning Attorney refused registration
on the grounds that while these specinens display the mark
as BI G BLUE PLUS, the drawi ng page shows that applicant’s
mark is merely BI G BLUE. Applicant argued that its mark is
merely Bl G BLUE, that these speci nens support the instant
drawi ng and, hence, that there was no need to submt
substitute specinmens. At that point, the Trademark
Exam ning Attorney issued a final refusal based upon
applicant’s nonconpliance with the requirenent for

substitute specinens.



The Trademark Exami ning Attorney and applicant have
fully briefed this case, but applicant did not request an
oral hearing before the Board. W reverse the refusal to
regi ster.
Purchasers and prospective purchasers of applicant's
goods will normally encounter the mark Bl G BLUE as it
appears on the containers for the goods, and such use wl|l
normally trigger the viewer's reaction to the mark as so
di spl ayed. The speci nen | abel s, as shown above, show use
of BIG BLUE on a separate line fromthe term PLUS.
Furthernore, while clearly not in itself determ native of
the result herein, applicant has nmade a clear effort to
enphasi ze the BI G BLUE portion of this grouping by
following it with the informal notification, ™ Applicant
argues as foll ows:
Applicant intends to nmarket a “famly” of
wi ndshi el d washer fluid products under the
mark BI G BLUE. The first menber of the
famly is named Bl G BLUE™MPLUS. Devel opnent
of the conposition of the second nenber of
the BIGBLUE famly is still pending as is
the suffix (or prefix) for it.

(applicant’s response of August 21, 2000, p. 1).

As we view these specinens, the Trademark Exam ning
Attorney has been too rigid in insisting that the termBIG

BLUE is part of a unitary phrase with PLUS. O course, if

appl i cant had so chosen, it could have used these speci nens



to support registration of the conposite mark, BlI G BLUE
PLUS, but applicant’s decision to use these specinens to
support the registration of BIG BLUE al one shoul d al so be
withinits discretion. PLUS is arguably not an integral
part of any unitary expression as presented herein. G ven
the highly suggestive nature of the word PLUS, it is likely
that custonmers and prospective purchasers of applicant's
goods will separate BIG BLUE PLUS into its conponent parts
and utilize BIG BLUE alone to call for and refer to these
goods.

Accordi ngly, under these circunstances, we concl ude
that BIG BLUE is not used nerely as a part of a unitary
phrase Bl G BLUE PLUS, and that, as used on the specinens of
record, BIG BLUE does function as a trademark in and of
itself.

Decision: The refusal to register is reversed.



