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Opinion by Walters, Adm nistrative Trademark Judge:

Thi s case concerns an application on the Suppl enent al
Register by Inre Wite Toque, Inc. for the mark GOURMET
USA for “exporting third party food products, nanely,
purees.”! The application includes a disclainmer of GOURMET

apart fromthe mark as a whol e.

! Application Serial No. 75/471,926, was originally filed on April 22,
1998 on the Principal Register based on an allegation of a bona fide
intention to use the mark in commerce. Followi ng an earlier attenpt,
on Decenber 18, 1999, applicant filed an amendnment to all ege use, which
was acceptabl e except for the issue herein concerning the specinens,
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The Exam ning Attorney has issued a final requirenent
for the subm ssion of substitute speci nens show ng use of
the mark in connection with the services identified in the
application. The Exam ning Attorney contends that the
speci nens of record show use of the mark in connection with
goods, i.e., puree, not with the identified services.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested.

When this application was originally filed, as an
intent-to-use application on the Principal Register,
applicant recited its services as “exporting third party
food products, nanely, vegetables, cookies, purees, seafood
and neat.” On June 7, 1999, applicant filed, inter alia,
an anmendnent to all ege use; and sought to delete its
recitation of services and to substitute “puree” as the
identification of goods. The Exam ning Attorney refused to
accept the anended identification because it was not within
the scope of the originally identified services.

Thereafter, applicant anended its recitation of services as

i ndi cat ed herein.

and applicant successfully anended the application to seek registration
on the Suppl enmental Register.
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The specinmen in this application is reproduced bel ow

Appl i cant contends that the specinmen “is an insert
that acconpanies in foreign cormmerce a U S. A manufactured
product, nanely, a puree, sent to a French user of the
product, nanely, MOLSHEIM FR 67.” Applicant states that
the statenment in the French | anguage at the bottom of the
speci men i ndi cates that applicant, doing business as
Gournmet USA, is the exporter of the product fromthe United
States; and that this constitutes an advertisenent for
applicant’ s services.

The Exami ning Attorney contends that this specinen is
merely an informational |abel for the container or
packagi ng for the goods identified on the purported |abel.

He points to the fact that the specinen is on a type of
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paper with a peel -off backing as support for the concl usion
that the specinmen is nerely a |label. The Exam ning
Attorney also notes applicant’s apparently conflicting
statenents during the prosecution of the application.?
Finally, the Exam ning Attorney argues that the portion of
the specinmen referred to by applicant nmerely conveys
information; and that, even if the specinen is perceived as
an advertisenent, the specinen, taken as a whole, conveys
the inpression that the product, a puree, cones from
applicant, not that applicant is providing export services
for third parties.

In its reply brief, applicant argues that, regardl ess
of whet her applicant manufactures the products or purchases
them it has exported themfromthe United States to “the
French user” with the specinen as an insert in the
shi prent .

We conclude that it is immterial whether the specinen
is a “label” because it has a peel-off backing, or whether
it is an insert in the packaging for the goods. W find

that the specinens of record do not support use of the mark

21n the original application, applicant states that the mark will be
used on | abels affixed to the goods; in applicant’s Decenber 18, 1999
response, applicant states that “[t]he mark is used in advertising on
packagi ng of an exported puree as shown in the annexed speci nen” (which
is the speci nen shown herein). Subsequently, applicant contends that
the specinmen is an insert sent with the goods.
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in connection with “exporting third party food products,
namely, purees.” The use of GOURMET USA in a stylized form
at the top of the specinen is likely to be perceived as a
trademark for the goods, a puree. The use of GOURVET USA
at the bottom of the specinen is |likely to be perceived
nerely as a trade nane within an informational statenent,
not as a service mark for the identified services.

Ei ther applicant is rendering the identified services
and has subm tted unacceptabl e speci nens in support
thereof, or applicant is offering goods for sale, which is
not enconpassed by the identification of services herein.

Decision: The refusal is affirmed on the ground that
the Exam ning Attorney properly required substitute
speci nens because the speci nens of record do not show use

of the mark in connection with the identified services.



