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Qpi nion by Sinmms, Admi nistrative Trademark Judge:
Jeffery Rom (applicant) has appealed fromthe final
refusal of the Trademark Exam ning Attorney to register the

asserted mark shown bel ow



Ser. No. 75453434

for “food products, namely, hot dog sandwiches.” ! The
Examining Attorney has refused registration under Sections
1, 2 and 45 of the Trademark Act, arguing that applicant’s
asserted mark is not inherently distinctive because it is a
mere refinement of a common sandwich design and is not
unusual and unique. Applicant, on the other hand, noting
the recent issuance to him of a design patent entitled
“Pretzel Wrapped Hot Dog Food Product,” argues that his
asserted mark is inherently distinctive because it is not a
common or basic shape of the goods, is unique and unusual
and is not a mere refinement of a commonly adopted
ornamentation.

After the attorneys briefed this case, the U.S.
Supreme Court handed down a decision in Wal-Mart Stores,
Inc. v. Samara Brothers, Inc., 120 S.Ct. 1339, 146 L.Ed.2d
182, 54 USPQ2d 1065 (2000). In that case, the Court held
that, in an action for infringement of trade dress which
was not the subject of a registration, a product’s design
Is distinctive and protectible only upon a showing of
secondary meaning. We believe that that decision has a

direct bearing upon this case. Accordingly, because the

! Application Serial No. 75/453,434, filed March 19, 1998,
claiming use and use in comrerce since on or before February 1,
1997. Applicant has anmended the application to include the
following description of his mark: “The mark consists of a
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only issue on appeal is whether the product design is

I nherently distinctive, and because the Suprenme Court has
hel d that a product design can be distinctive and therefore
regi strable or protectible only upon a showi ng of secondary
meaning, applicant’s asserted mark is not inherently

distinctive.

Decision: The refusal of registration is affirmed.
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configuration of the goods in the nature of a hot dog sandw ch
consisting of pretzel dough twisting around a frankfurter.”
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