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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Serial No. 75/ 163,499

John W Hazard, Jr. of Webster, Chanberlain & Bean for Mca Lanp
Conpany.

David H Stine, Trademark Exam ning Attorney, Law Ofice 114
(Margaret Le, Managi ng Attorney).

Before Simms, Walters and Holtzman, Adm nistrative Tradenmark
Judges.

Opi nion by Sims, Adm nistrative Trademark Judge:

M ca Lanp Conpany (applicant), a California corporation,
has appeal ed fromthe final refusal of the Trademark Exam ning
Attorney to register the asserted mark M CA LAMP COVPANY f or
electric lanps and lanmp fixtures, nanely, |anp shades and | anp
reflectors. The Examining Attorney has refused registration on

the Principal Register and on the Suppl enental Register on the
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basis that applicant’s mark is generic for applicant’s goods.?
Applicant and the Exam ning Attorney have submtted briefs but
no oral hearing was requested.

W affirm

It is the Examining Attorney’s position that applicant’s
mar k M CA LAMP COVPANY consi sts of the nanme of a type of |anp
with a | anp shade made of the mneral mca, with the addition of
the entity designation "COWPANY."® Based upon dictionary
definitions and excerpts fromthe Nexis conputer database, sone
of which are reproduced bel ow, the Exanmi ning Attorney argues
that applicant’s mark is generic and, therefore, incapable of
di stingui shing applicant’s goods fromthose of others, and is
not registrable on either register. Wth respect to applicant’s
evi dence of acquired distinctiveness, nore fully discussed
bel ow, the Exam ning Attorney argues that generic ternms cannot
be registered pursuant to the provisions of Section 2(f), and

that no anmount of evidence of acquired distinctiveness can

! Application Serial No. 75/163,499, filed Septenber 10, 1998, based
upon all egations of use and use in comerce since January 1, 1992.

2 Pursuant to applicant’s request, applicant has sought registration on
the Principal Register under Section 2(f) of the Act, 15 USC 81052(f),
and on the Suppl emental Register. See TMEP 8§1212.02(c), which permts
this practice.

3 Anong ot her words, the Exam ning Attorney has nade of record a
definition of the term"m ca"

any nenber of a group of mnerals, hydrous

silicates of alumnumw th other bases, chiefly

pot assi um magnesium iron, and lithium that
separate readily into thin, tough, often transparent,
and usually el astic |am nae; isinglass.
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render a generic termregistrable. Even if applicant’s evidence
establ i shes sonme recognition of the asserted mark, the Exam ning
Attorney contends that such recognition is de facto recognition
or de facto secondary neaning.* Some of the excerpts relied upon
by the Exam ning Attorney are quoted bel ow
in a floor nodel. But the conpany has ventured beyond
its high tech and contenporary roots with arts-and-crafts-
style mca lanps, transitional Scabo glass and iron styles.

HFN The Weekly Newspaper for the Hone Furni shing Network,
Cct ober 11, 1999

* * * * * *

In addition to new scul pture, nosaic glass | anps and
accents, mca |lanps and fixtures, and Tiffany-style and
reverse-pai nted shades, Dale will present a new
Architectural dass collection..

HFN The Weekly Newspaper for the Hone Furni shing Network,
Cct ober 11, 1999

* * * * * *

The mica |lanp category is getting another shot in the arm
with the nost recent Pottery Barn national print
advertising canpaign, running currently in Architectural
Di gest, Metropolitan Honme and other prom nent shelter
magazi nes. The canpaign spotlights a single mca | anp,

an adj ust abl e- hei ght design with a subtly tinted bronze
base produced by J. Hunt & Co. of Bono, .

HFN The Weekly Newspaper for the Honme Furni shing Network,
August 30, 1999

* * * * * *

Each of four consecutive right-hand pages showases one
product, including a mca |anp.

“In his brief, the Examining Attorney states that, in the event that
applicant’s mark is determ ned not to be generic, the evidence of
record is considered by the Exam ning Attorney to be sufficient
evidence to establish "a de facto show ng of acquired distinctiveness
in the term‘M CA LAMP COVPANY.'" Brief, 4. Therefore, the issue of
acquired distinctiveness is not before us.
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Advertising Age, August 16, 1999

* * * * * *

... Co was founded in Manhattan in 1922 by Mari o Russo, an
Italian immgrant with expertise in manufacturing mca
| anp shades. Mario Manufacturing becane a | eading
supplier of specialty lighting made of mca, for use in
railroad..

He |l ater joined the Crucet Manufacturing Co., where
he nade decorative baskets, a |line of decorative floor
| anps and torchieres, and mca | anp shades (mca is a
thin, translucent material that emts a soft gl ow when
[ight is shined through).
Busi ness and | ndustry, June 14, 1999

* * * * * *

The conpany entered new product segnments, and was one
of the first suppliers to offer mca | anps at affordable
prices.

HFN The Weekly Newspaper for the Hone Furni shing Network,
Decenber 21, 1998

* * * * * *

Young carries reproductions or accessories itens such
as copper pieces or mca lanps. Young says wall stencils
and wal | paper representing the arts and crafts era can be
speci al -ordered through the store...

Ar kansas Busi ness, Cctober 19, 1998

* * * * * *

In one section of the center, M ssion-style |eather
sofas and chairs, mca |anps, and oak tables create a
sense of hone. ..

Bui | di ngs, Septenber 1998

* * * * * *

In a timely manner, the retailer just brought in mca
lanps in two styles, for $69 and $89 and they are doing
very well," said the buyer

HFN Weekl y Newspaper for the Hone Furni shing Network, June
1, 1998

* * * * * *



Ser.

No. 75/163, 499

ADAMS, owner of Aurora studios, shows off one of his
copper lighting creations, which he calls a Van Erp styl ed
mca | anp...

Syracuse Herald Anerican, January 25, 1998

* * * * * *

... She cited a Dirk Van Erp early Zo”kcentury copper and
m ca | anp she’ d appraised at $15, 000.
The Press-Enterprise, March 5, 1997

* * * * * *

W ought-iron and m ca |anps hang fromthe ceiling,
lighting the 12-foot-square, intricately designed tile
floor...

The Ledger, Decenber 20, 1996

* * * * * *

van Erp Shop produced a variety of hand-hanmered bow s
and trays but was best known for its copper-and-nica
| anps (for nore on these, see Antiques Across Anerica,
"Arts & Crafts Lighting,” in our February 1994 issue)...
Country Living, February 1996

In addition, one of applicant’s specinens of record, a

portion of which is reproduced bel ow,
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procl ai m"The Copper Lanp Wth The Uni que M ca Shade," and show
the followi ng uses of the term"mca."

Qur M ca shade panels are the sane natura

materials used by the Arts & Crafts master

| ampmakers. Mneral mca flakes, conmbined with

organi ¢ shellac, nmake each m ca shade uni que

with its variations of mneral deposit patterns

and col or tones.

Dirk Van Erp was the nmaster coppersmth of the

Anerican Arts and Crafts novenent. In 1910, at

his San Franci sco wor kshop, he discovered the

war nt h of copper, conbined with the nmagica

transl usence [sic] of crystallized mca mneral.

While arguing that its mark is at nbst suggestive (brief,

14), applicant nevertheless contends that, even if its mark were
considered nerely descriptive, the mark M CA LAMP COVPANY has
achi eved secondary neaning. In support of its show ng of
acquired distinctiveness under Section 2(f) of the Act,

applicant has subnitted statenments fromindustry representatives

such as owners of lanp and furniture showoons, as well as from
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retail consuners, attesting that the nane "M ca Lanp Conpany"”
identifies only one manufacturer, applicant, of d endale,
California. Applicant indicates that these statenents are
submtted fromthose nost famliar with the |anp industry and
consuners who have purchased | anps from applicant. Applicant’s
attorney has al so provi ded advertising and pronoti onal
expenditures in the hundreds of thousands of dollars.
Accordingly, it is applicant’s position that nenbers of the
rel evant public use or understand the term sought to be
registered to refer to applicant and not to a class of goods.
Further, applicant nmaintains that the Exam ning Attorney has not
provi ded evidence fromthe relevant public of the significance
of the mark (M CA LAMP COVWPANY) sought to be registered.
Applicant notes that nost of the stories deal with the term
"mca |lanps" and not the mark sought to be registered. O her
stories refer to "copper and mca | anps" or "wought iron and
m ca | anps” and not the asserted mark. Further, applicant
argues:

The great majority of the evidence cited by

t he Exam ner does not show the mark M CA LAMPS

or the mark M CA LAMP COVPANY i n comon usage,

but rather, unconventional or carel ess usage, as

where a consuner orders a "coke" instead of a

"Coca Col a."
Applicant’s brief, 9-10.

Atermis generic if it nanes the class of goods or

services to which it is applied. H Marvin Gnn Corp. V.
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I nternational Association of Fire Chiefs, Inc., 782 F.2d 987,
228 USPQ 528 (Fed. Cir. 1986) and In re Northland Al um num
Products, Inc., 777 F.2d 1556, 227 USPQ 961 (Fed. Cir. 1985).
The test for determ ning whether a termis generic is its
primary significance to the relevant public; that is, whether
the termis used or understood, by purchasers or potenti al
purchasers of the goods or services at issue, primarily to refer
to the class of such goods or services. Magic Wand Inc. v. RDB
Inc., 940 F.2d 638, 19 USPQ2d 1551 (Fed. Cr. 1991); In re
Merrill Lynch, Pierce, Fenner, and Smth Inc., 828 F.2d 1567, 4
UsPQ2d 1141 (Fed. Gr. 1987); H Marvin G nn Corp. V.
I nternati onal Association of Fire Chiefs, Inc., supra; and In re
Leat herman Tool G oup, Inc., 32 USPQ2d 1443 (TTAB 1994).
Evi dence of the relevant public’s understanding of a term may be
obtai ned from any conpetent source, including direct testinony
of consuners, consumer surveys, newspapers, nagazines,
dictionaries, catal ogs and other publications. 1In re Mrril
Lynch, Pierce, Fenner, and Smth Inc., supra, and In re
Nort hl and Al um num Products, Inc., supra. The Ofice has the
burden of proving genericness with clear evidence. In re
Merrill Lynch, Pierce, Fenner, and Smth, Inc., supra.

After careful consideration of this record, we believe that
t he Exam ning Attorney has established that applicant’s mark is

generic. The term"mca |lanps,"” according to the evidence of
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record, is used, at least by the trade press, and, in our Vview,
by applicant on its pronotional literature, to refer to a type
or category of lanp, that is, alanp with a | anp shade nmade in
part or entirely of the mneral mca. To this expression,
applicant has sinply added the word "COMPANY." This entity
desi gnati on cannot convert an otherw se generic terminto a
proprietary one. W have in the past held that the entity
designation "CO " attached to a generic term does not nake the
mark registrable. See In re Paint Products Co., 8 USPQd 1863,
1865 (TTAB 1988) (" PAINT PRODUCTS CO " held generic for various
pai nts and coatings) and In re Phone Co., Inc., 218 USPQ 1027
(TTAB 1983) (" THE PHONE COVPANY" held nerely descriptive).
Simlarly, we have on a nunber of occasions held the entity

designation "Inc." to have no trademark or service mark
significance. See, for exanple, In re Patent & Trademark
Services Inc., 49 USPQ2d 1537, 1539 (TTAB 1998); In re

I ndustrial Relations Counselors, Inc., 224 USPQ 309 (TTAB 1984)
(I NDUSTRI AL RELATI ONS COUNSELORS, I NC. incapable of functioning
as a mark for conducting sem nars and research in the field of
industrial relations, the Board attaching no trademark
significance to the corporate identifier "Inc."); Inre E. |
Kane, Inc., 221 USPQ 1203 (TTAB 1984) (OFFI CE MOVERS, | NC.

i ncapabl e of functioning as a mark for noving services; addition

of the term"Inc." does not add any trademark significance to
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the matter sought to be registered); and In re Packagi ng
Specialists, Inc., 221 USPQ 917 (TTAB 1984) (PACKAG NG
SPECI ALI STS, INC. nerely descriptive of contract packagi ng
services, etc.; the term"Inc." is recognized, in trademark
eval uation, as having no source-indicating or distinguishing
capacity).

Wth respect to applicant’s show ng of acquired
di stinctiveness, we have considered that evidence in our
deci sion. However, while there may be sone indication of source
as a result of applicant’s use of designation M CA LAVP COVPANY,
we believe that that recognition is what the | aw categorizes as
"de facto secondary neaning"--that is, secondary neaning to
whi ch the |law attaches no | egal significance. Because we
believe that applicant’s mark consists of the generic entity
desi gnat or " COMPANY" coupled with a termwhich is understood by
the relevant public primarily to refer to a type of product, we
affirmthe Examning Attorney’s refusal to register applicant’s
mark on the Principal and the Suppl enental Registers. See In re
Boston Beer Co. L.P., 198 F. 3d 1370, 53 USPQRd 1056, 1058 (Fed.
Cir. 1999) ("The Best Beer in Anerica" found to be "so
hi ghly..descriptive of the qualities of its product that the
sl ogan does not and could not function as a trademark to
di stingui sh Boston Beer’s goods and serve as an indication of

origin.").
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Deci sion: The refusal of registration is affirned.

R L. Sinmms

C. E Wilters

T. E. Holtzman

Adm ni strative Trademark
Judges, Trademark Trial and
Appeal Board
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