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M chael G eenbaum and Lisa N. Kauf man of Bl ank Rone Com sky
& McCaul ey LLP for Friendly Fruit, Inc.

Raul Cordova, Trademark Exanining Attorney, Law Ofice 114
(Margaret Le, Managing Attorney).

Before Sims, Hanak and Hairston, Admi nistrative Tradenmark
Judges.

Opi ni on by Hai rston, Adm nistrative Trademark Judge:
Friendly Fruit, Inc. has appealed the final refusal of
the Trademark Exami ning Attorney to regi ster THE GOURMET
OUTLET on the Supplenental Register for “retail food store
services and distribution services for food.”! Registration
has been refused pursuant to Section 23 of the Trademark

Act on the ground that the term applicant seeks to register

! Serial No. 75/029,843 filed on Decenber 6, 1995, and asserting
first use and first use in conmerce on Decenber 6, 1995.
Appl i cant has disclainmed the word “Qutlet” apart fromthe mark.
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i's incapabl e of distinguishing applicant’s services from
those of others. In particular, the Exam ning Attorney
contends that THE GOURMET OUTLET is sinply a generic nane
for retail food store services.

Applicant and the Exam ning Attorney have fil ed appeal
briefs. An oral hearing was not requested.

Section 23 of the Trademark Act provides that a mark
is registrable on the Supplenental Register if it is
capabl e of distinguishing applicant’s goods or services.
Thus, the issue on appeal is whether THE GOURMET OUTLET is
capabl e of distinguishing applicant’s retail food store
servi ces.

The Examining Attorney maintains that the term
“gournet outlet” is the generic nanme for food specialty
stores, that the word “the” has no source indicating
function, and thus THE GOURVET QUTLET is incapabl e of
di stingui shing applicant’s services. In support of his
position, the Exam ning Attorney made of record an excerpt

from Random House Wrd Menu (1992) wherein “gournet” is

defined as “food for connoi sseur with sophisticated
tastes.”

The Exam ning Attorney has al so made of record the
results of his search of the NEXI S data base for references

to “gournmet outlet.” The search retrieved ninety-nine
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excerpts of articles dated April 1982 through April 1999.
W note that twenty of the excerpts are not particularly
probative of the public’s understanding of the term

i nasmuch as they fromw re services or foreign
publications. Al so, we should point out that thirteen of
the excerpts are references to applicant’s retail food
store services. The following are representative sanpl es
of the excerpts:

There is even innovation: Safeway has
a growi ng nunber of successful discount
Li quor Barns and an experinment with
pricey gournet outlets.

(Forbes, April 12, 1982);

“Custonmers are concerned we are closing the
store, but we have got to make a good

busi ness decision,” MDernott said.

In its announcenment, Publix did not set a
date for the gournet outlet’s |ast day of
busi ness.

(Olando Sentinel Tribune, January 11,
1991);

You don’t have to send away in mail order for
dried cherries; you can get them here at

W lianms-Sonoma in Tanpa. Yes, and at ot her
fancy gournet outlets .

(St. Petersburg Tines, February 18, 1993);

VWil e Unique Cuisine is no | onger accepting
hol i day orders, Bouanchaud notes that her

small, to-go gournet outlet, Margo’'s, | ocated
in Goodwi Il Village, sells hand-painted
cooki es .

(The Advocate, Decenber 15, 1994);
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Sold nostly through natural food stores
and gournmet outlets, the teas are nade

fromspring water . . .
(Beverage I ndustry, Septenber 1, 1998);

Wainer is primarily a whol esal e distributor
acting as mddl eman between food growers and
chefs. But about three years ago, he opened
part of his warehouse as the Gournet CQutlet,

a retail food store, where regul ar people
“can shop where the chefs shop.”

(The Providence Journal Bulletin, February 18,
1998); and

As a safe alternative, you can buy exotic
mushroons. Supernarkets, such as Bread &
Circus, stock sone varieties. The Gournet
Qutlet at Sid Wainer & Son Specialty
Produce in New Bedford, (800) 423-8333,
sells fresh wild nmushroons to restaurants
and the general public.

(The Providence Journal Bulletin,

Cct ober 15, 1997).

Applicant, in urging reversal of the refusal to
regi ster, argues that THE GOURMET QUTLET is incongruous
because the primary neaning of “gournet” is “a connoi sseur

in eating and drinking” (Whbster’s Third New | nternational

Dictionary). According to applicant, if it were seeking to

regi ster THE GOURMET FOOD QUTLET, the refusal to register
woul d be appropriate, but in the absence of the word
“FOOD’, THE GOURMET OQUTLET makes no sense as used in
connection with applicant’s services.

Gting Inre Anerican Fertility Society, 51 USPQd
1832, 1834 (Fed. Cir. 1999), applicant argues that the

Exam ni ng Attorney has not shown that the whole phrase THE
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GOURMVET QUTLET is generic. Applicant contends that the
Exam ni ng Attorney has inproperly dissected the mark into
THE and GOURMET OUTLET in an attenpt to find that the
entire mark is generic. According to applicant, the public
recogni zes the distinction between the descriptive words
“gournet outlet” and applicant’s retail store services THE
GOURMET QUTLET.

Al so, applicant argues that the NEXI S excerpts
submtted by the Exam ning Attorney which refer to
applicant’s THE GOURMET QUTLET retail food store services
denonstrate that the public associates THE GOURVET OUTLET
wi th applicant.

In this case, we are not persuaded by the evidence
subm tted by the Exam ning Attorney that THE GOURMET OUTLET
is generic for retail food store services. Wiile THE
GOURMET QUTLET is certainly descriptive of applicant’s
services, it nonethel ess | eaves sonething to the
imagi nation. This is not a case where the term“outlet” is
nodi fied by a specific generic designation, such as w ne
outlet or jeans outlet. As to the NEXI S excerpts, there
are only about seventy stories which refer to “gournet
outlet(s)” over a seventeen-year period. This is a small
nunber for such a long period. Also, in a nunber of the

stories, “gourmet outlet” appears to be used in a
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descriptive, rather than generic manner. |In short, the
evi dence of record falls short of establishing that
“gourmet outlet,” and thus THE GOURMET QUTLET is the

generic nanme for a type of retail food store services.

Decision: The refusal to register is reversed.

R L. Sinmms

E. W Hanak

P. T. Hairston
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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