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for Hi ckory H Il Lakes, Inc.
St even Foster, Trademark Exam ning Attorney, Law Ofice 107
(Thomas Lanobne, Managi nhg Attorney)
Bef ore Simms, Seehernman and Rogers, Adm nistrative

Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Hi ckory Hi Il Lakes, Inc. has appeal ed fromthe final
refusal of the Trademark Exam ning Attorney to register
H CKORY HI LL LAKES U.S. A, depicted in typed drawing form
as a mark for “entertai nment services, nanely conducting

band conpetitions.”EI “U.S. A" has been disclained. The

! Application Serial No. 75/027,373, filed Decenber 4, 1995.
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refusal is based on the Exam ning Attorney’s requirenent
for acceptabl e speci nens.

The application was filed based on an intention to use
the mark; it was published in the Oficial Gazette and a
Notice of All owance issued. Applicant subsequently filed a
Statenment of Use, and the Exam ning Attorney refused to
accept the speci nens because the services advertised in the
speci nens had not yet occurred. Applicant thereupon
subm tted substitute speci nens which the Exam ning Attorney
al so found unaccept abl e because they did not show use of
the mark shown in the drawing. It is fromthe requirenent
for acceptabl e specinens that this appeal has been taken.

Briefs have been filed by applicant and the Exam ning
Attorney; an oral hearing was not requested.

It should be noted that, although during exam nation
the Exam ning Attorney objected to both the original and
the substitute specinens and argued the unacceptability of
both sets of specinens in his brief, applicant’s brief has
di scussed only the acceptability of its substitute
speci nens. Accordingly, we will focus our comrents on
t hese speci nens al one.

It is the Exam ning Attorney’s position that the mark
shown in the substitute speci nens does not support the mark

shown in the drawi ng because, in the specinens, the term
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USA is on a different Iine fromthe words H CKORY HI LL
LAKES. The Exam ning Attorney asserts that the way in

whi ch the words are depicted in the specinens creates a
different commercial inpression fromthe mark shown in the
drawi ng. The Exam ning Attorney also points out that the
drawi ng shows U S. A with periods and the specinens show
USA wi t hout periods, although he concedes that this portion
of the drawi ng coul d be anended.

First, we find that the fact that U S A is depicted
with periods in the drawing and without themin the
specinmens is an immaterial difference. See In re Finlay
Fine Jewelry Corp., 41 USPQd 1152 (TTAB 1996) (NEW YORK
JEVELRY QUTLET not a nmaterial alteration of NY JEWELRY
QUTLET). Trademark Rule 2.51(b)(2) provides that, once a
statenent of use has been filed, the drawing of a service
mark shall be a substantially exact representation of the
mark as used in the sale or advertising of the services.
The term “USA’, as used in applicant’s specinens, is a
substantially exact representation of “U S. A" as depicted
in the draw ng.

The nore inportant question is whether applicant’s
speci nens show use of the mark H CKORY HI LL LAKES U. S. A
depicted in the typed drawing. To determne this, we nust

turn to the specinens thensel ves. W reproduce below, in
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reduced size, the relevant portion of the specinen

br ochur e.

Al t hough the phrase HI CKORY HI LL LAKES USA does not
appear together on one |ine anywhere in the brochure, we do

not find this to be a fatal flaw. As applicant points out,
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t he phrase obviously continues on nore than one |line
because it cannot fit on a single line. Thus, in the
Friday schedule it is shown as

Hi ckory Hi Il Lakes
USA Tal ent Round Up

while in the Sunday schedule it is shown as
Hi ckory H Il Lakes
USA Tal ent Round
Up W nner

and in the text, under the heading

Hi ckory Hi Il Lakes
USA Tal ent Round Up

it isreferred to as
Country Concert 96 will host Hi ckory
H Il Lakes USA Tal ent Round Up. The
round up will consist of country nusic
talent wnners from..

Because of the different ways the phrase is broken in
the brochure, consuners are not likely to regard H CKORY
H LL LAKES, as used in the phrase H CKORY HI LL LAKES USA
TALENT ROUND UP, as the trademark, and to view USA as
merely nodi fying the phrase TALENT ROUND UP.EI Rat her, they
wi |l recognize that the phrase is broken as it is to

accommodat e such itens as the star designs, or the “New for

‘96" flash design. No one would suggest that because “Up

2 |n saying this, we are aware that H CKORY HI LL LAKES is
depicted in other parts of the brochure as a separate trademark
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W nner” appears on a separate |line from“USA Tal ent Round,”
consuners wll view “Up Wnner” as distinct fromthe
precedi ng words; for simlar reasons, we think that USA as
used in the specinens, does not project a separate
commercial inpression fromH CKORY HI LL LAKES.

Moreover, it nust be renenbered that the phrase
“talent round up” which follows H CKORY H LL LAKES USA has
a descriptive significance for the services. Immediately
followng the reference to the “H ckory H Il Lakes USA

Tal ent Round Up,” the text uses the term“round up” in a

generic manner, and nentions that it will consist of
“country music talent contest winners.” Accordingly,
consuners will be well aware of the descriptive nature of

the phrase. Further, “USA’ is not generally used as an
adjective, the way “U.S.” is used, but as a place nane,
often follow ng an address. Thus, because of the way “USA’
is used in the specinens, consuners will not view “USA’ as

nodi fyi ng the phrase “Tal ent Round Up,” but as part of the
precedi ng words H CKORY HI LL LAKES.
We find, therefore, that the specinens are adequate to

show use of the mark sought to be registered.

Decision: The refusal of registration is reversed.
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