Paper
46
THIS DISPOSITION
GHD/ gdh IS NOT CITABLE AS PRECEDENT
OF THE T.T.A.B.
7/ 19/ 00
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Trademark Trial and Appeal Board

In re Pocono Foods, Inc.

Serial No. 74/412,534

Charles N. Quinn of Dann Dorfman Herrell and Skill man for
Pocono Foods, Inc.

No.

CGeof frey A Fosdick, Trademark Exam ning Attorney, Law Office

111
(Craig D. Taylor, Managing Attorney).

Bef ore Hohei n, Wendel and Holtzman, Adm nistrative Tradenmark

Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Pocono Foods, Inc. has filed an application to

regi ster the mark "SPORTS" for "processed poultry".*

! Ser. No. 74/412,534, filed on July 15, 1993, based upon an

all egation of a bona fide intention to use the mark in commerce.
Fol | owi ng publication of the mark and i ssuance of a notice of

al | onance, applicant submtted a statenent of use on Novenber 7,
which all eges dates of first use of August 1993.

1996
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Regi stration has been finally refused on the ground
that, inasnmuch as the specinmens of use submtted by applicant
show use of the mark "CHI C-N- SPORTS-CN' instead of the mark
"SPORTS" which appears on the draw ng, applicant nust submt
properly verified substitute speci nens showi ng use of the mark
"SPORTS," as required by Section 1(a)(1) of the Trademark Act,
15 U.S.C. 81051(a)(1), and Trademark Rule 2.72(a). A
representative specinmen, which applicant indicates in the
statenment of use constitutes packaging for its goods, is

reproduced in relevant part bel ow

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. We affirmthe refusal to

register.
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As a prelimnary matter, there would appear to be no
di sagreenent by either applicant or the Exam ning Attorney
with the long-standing principle that an applicant may apply
to register any elenment of a conposite mark di splayed on the
speci nens of use if that el enent presents a separate and
di stinct comrercial inpression as a mark; that is, the el enent
in and of itself functions as a mark since, as shown by the
manner of its use on the specinens, it creates a separate
i npression which is indicative of the source of the
applicant's goods or services and distinguishes such from
those of others. See, e.g., Institut National des
Appel l ations D Origine v. Vintners International Co. Inc., 958
F.2d 1574, 22 USPQ2d 1190, 1197 (Fed. Cir. 1992), citing In re
Servel, Inc., 181 F.2d 192, 85 USPQ 257, 259-60 (CCPA 1950);
In re Raychem Corp., 12 USPQ2d 1399, 1400 (TTAB 1989);
Tekel ec-Airtronic, 188 USPQ 694, 695 (TTAB 1975); and In re
Berg El ectronics, Inc., 163 USPQ 487, 487-88 (TTAB 1969).

Turning, therefore, to the nerits of this appeal,
applicant argues that the facts herein "are highly anal ogous”
to those in In re Raychem Corp, supra, in which the Board held
that the manner of use shown in the specinmen |abel illustrated

bel ow
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was acceptable to permit registration of the mark " Tl NEL- LOCK"
for "metal rings for attaching a cable shield to an adapter.™
The Board, in so holding, noted that the Exam ning Attorney

t herein had conceded that the designation "TROGAI" shown on

t he specinen | abel was a part nunber and that the generic term
for the goods involved was "RING'. The Board, in |ight

t hereof, reasoned that:

A part or stock nunber does not
usual ly function as a source identifier.
Even when a part nunmber is joined by a
hyphen to other matter which does serve a
trademark function, the trademark is
regi strable wi thout show ng the part nunber
as well in the draw ng.

In the case at hand the al pha-nuneric
desi gnati on appearing on the specinen in
front of "TINEL-LOCK" is not essential to
the comrercial inmpression of "TINEL-LOCK"
as a trademark for applicant's nmetal rings.
In a simlar sense, the generic term
"RI NG, " al though connected to the node
nunber and source-identifying term "TINEL-
LOCK," by a hyphen, nonethel ess plays no
integral role in formng the portion of
applicant's mark whi ch di stingui shes
applicant's goods fromthose of others.
Applicant therefore need not include either
the part nunmber or the generic termin the
drawi ng, because neither is essential to
the comrercial inpression created by the
mark as shown in the speci nens.

Prospective purchasers of these highly
techni cal goods would readily recognize
both the part number and the name of the
goods as such, and would therefore | ook
only to the trademark "TI NEL-LOCK" for
source identification. The fact that
hyphens connect both the part nunber and
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the generic termto the mark does not,

under the circunstances presented by this

case, create a unitary expression such that

"TI NEL- LOCK" has no significance by itself

as a trademark. Such independent

significance is in fact supported by

applicant's use of the mark wi thout the

part nunber or generic designation in its

advertising material s.

In re Raychem Corp, supra.

Applicant, notably w thout any evidentiary support,
asserts that the term"CN' in the designation "CH C- N SPORTS-
CN' is a "grade designation" and that, as in Raychem such
term"in hyphenated conjunction with the mark for which
registration is sought is not essential to the comerci al
i npression of applicant's mark ' Sports' as [a] trademark for
applicant's breaded chicken pattie products.” The clained
grade designation, applicant contends, "plays no integral part
in formng the portion of applicant's mark whi ch di stingui shes
applicant's goods fromthose of others.” Simlarly, applicant
mai ntains that, with respect to the term"CHIC-N," it "has
used a generic termfor applicant's product as the precedent
portion of applicant's mark and has coupled that termto
applicant's mark with a hyphen, in the sane manner as was done
in Raychem " and that consequently such term "need not be
included as part of the words [sic] applicant seeks to

register unless it forns a part of a unitary mark." Here,

applicant insists that, as in Raychem the hyphen connecting
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the generic term"CH C-N' to the word "SPORTS" is sufficient
"to separate the generic termfromthe mark for which
registration is sought. Accordingly, applicant ... submts
t hat Raychemis controlling precedent and that applicant's
speci nens adequately show the mark for which registration is
sought as di splayed on the draw ng acconpanyi ng the
application.”

We concur with the Exam ning Attorney, however, that
this case is distinguishable from Raychem As the Exam ning
Attorney correctly observes, "[t]here is no evidence of record
whi ch explains the significance of 'CN,' nor has the applicant
subm tted evidence showing use of the mark with other simlar
notations" so as to validate its assertion that the term"CN'
is a grade designation devoid of source significance.

Mor eover, although we disagree with the Exam ning Attorney's
contention that "[t]he generic termfor the applicant's
product is '"CH CKEN,' not "CHIC-N,'" inasnuch as the latter is
clearly the phonetic equivalent of the fornmer, we neverthel ess
find that the m sspelling of the word "CHI CKEN' is integral to
the overall commercial inpression engendered by the
designation "CHI C-N- SPORTS-CN." Prospective custoners for
applicant's processed poultry, including its chicken patties,
woul d undoubtedly regard the m sspelled term"CH C-N' as

form ng part of the unitary phrase "CHI C- N SPORTS- CN, "
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notw t hst andi ng the separation of such termfromthe word
"SPORTS" by a hyphen, since the additional hyphen in the term
"CHI C-N'" serves to inpart trademark significance to the

desi gnati on "CHI C- N- SPORTS-CN' as a whole. Stated otherw se,
even if it is assuned, arguendo, that the suffix "-CN' would
be viewed or understood as a grade designation for applicant's
goods, the purchasing public is so accustonmed to m sspellings
of generic and/or descriptive ternms in trademarks that, when
confronted with a designation such as "CHI C-N-SPORTS-CN, " it
woul d regard the entirety of the phrase "CHI C-N- SPORTS"- - and
not the word "SPORTS" separately--as indicative of the source
of applicant's processed poultry. In consequence thereof,
properly verified substitute specinens, in which the word
"SPORTS" projects a separate and distinctive comrerci al

i npressi on, are necessary in order for applicant to register
such termalone as a mark for its goods.

Decision: The refusal to register is affirnmed.

G. D. Hohein

H R Wendel

T. E. Holtzman
Adm ni strati ve Trademark
Judges,
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