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Before Cissel, Seeherman and Hairston, Admi nistrative
Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Mary Ann \Wal ker has appeal ed fromthe refusal of the
Trademar k Exam ning Attorney to regi ster 1-800-636-3636 as
a mark for "preparing and placing radi o, newspaper, and
tel evision advertising for others and providing an attorney

nl

referral service for others. Applicant seeks registration

! Application Serial No. 74.579,223, filed Septenber 21, 1994,
and asserting first use and first use in commerce as early as
Sept enber 4, 1984.



Ser. No. 74/579, 223

under the provisions of Section 2(f) of the Trademark Act.?
Regi stration has been refused pursuant to Sections 1, 2, 3
and 45 of the Trademark Act, 15 U S.C. 1051, 1052, 1053 and
1127, on the basis that the asserted mark does not function
as a service mark because it is nerely informational, and
that applicant’s evidence of acquired distinctiveness is

not persuasive of a different result.® W read this

2 Although applicant, in her response to the first Ofice

action, sought registration under Section 2(f) in the
alternative, that is, if her argunents about the inherent

di stinctiveness of its mark were not persuasive, and has made
references in her briefs to what m ght be construed as an
argunment that the nmark is inherently distinctive, her briefs are
primarily directed to the point that the tel ephone nunber has
acquired distinctiveness and there is no reference that this
argunent has been made in the alternative. In any event, at the
oral hearing applicant’s attorney specifically stated that
applicant was not contending that the mark was inherently
distinctive, but only that it had acquired distinctiveness. In
view thereof, the only issue we have considered in this appeal is
whet her the tel ephone nunber has acquired distinctiveness as a
mar k.

® Inits reply brief applicant states that the final refusal was
not based on the lack of inherent distinctiveness or secondary
meani ng, but only on the assertion that the nark failed to
function as a nmark because it was nerely infornmational

Applicant states that, as a result, in its appeal brief it only
addressed the argunent relating to the failure of the mark to
function as a service mark, and therefore the other bases for
refusal should be deened to have been withdrawn. First, the
refusal that 1-800-636-3636 fails to function as a mark is, in
effect, a refusal because the asserted nmark is not inherently
distinctive. As for the refusal that the asserted mark has not
been shown to have acquired distinctiveness, it is true that,

al though in the second Ofice action the Exami ning Attorney found
the Section 2(f) evidence to be insufficient to establish that
the mark has acquired distinctiveness, in the final Ofice action
the Exam ning Attorney stated that applicant’s evidence "that the
matter has acquired distinctiveness is of no avail." Al though

t he Exam ning Attorney should have stated that the evidence

subm tted by applicant was insufficient to denponstrate that the
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statenent as a refusal based on the insufficiency of
applicant’s evidence to denonstrate that its purported mark
has acquired distinctiveness.

Applicant and the Exami ning Attorney have filed

briefs,?

and applicant filed a reply brief. An oral hearing
was held before this Board.

In view of applicant’s acknow edgnent that its
asserted mark is not inherently distinctive, we need only
consi der whet her applicant has denonstrated that her
t el ephone nunber has acquired distinctiveness, such that it
is recognized as a mark for applicant’s identified
servi ces.

Clearly applicant’s asserted mark, 1-800-636-3636, is

a tel ephone nunber and, in that respect, serves an

t el ephone nunber had acquired distinctiveness as a mark, we do
not consider the irregularity in the | anguage used to render the
final refusal premature. |Indeed, there is no question that

appli cant was aware that the sufficiency of her evidence of
acquired distinctiveness was at issue in the proceeding, since
both her appeal brief and reply brief discuss this point
extensively.

* Wth her brief the Examining Attorney subnitted yel | ow pages
directory listings, and asked that we take judicial notice of
"the fact that businesses have tel ephone nunbers and that they
frequently and sonetinmes proninently utilize these phone nunbers
in advertising." Applicant has objected. Although we can and do
take judicial notice of the generally known fact that businesses
have tel ephone nunbers, see Fed. R Evid. 201, the exhibit
attached to the Examining Attorney's brief, purporting to show
prom nent use of tel ephone nunbers in advertisenents, is not
properly a subject of judicial notice. Because this material was
not submtted during the exam nation phase, and in view of
applicant’s objection, it has not been consi dered.
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I nformati onal function. The question for us is whether,
consi dering the evidence of record, applicant has shown
that this tel ephone nunber al so serves an additi onal
function, nanmely, to act as a source-identifier for the
services identified in applicant’s application. In this
connection, it is not sufficient that consuners know t hat
by calling 1-800-636-3636 they can reach applicant; rather
they nmust regard this nunber as indicating, in the manner
of a mark, the source of applicant’s services.

We take judicial notice that tel ephone nunbers are
used by virtually all businesses. @Gven this ubiquitous
use, the degree of evidence necessary to show t hat
consuners regard this particular tel ephone nunber as a
service mark of applicant, rather than nerely as a way of
contacting applicant, nust necessarily be high.

Wth respect to its service of preparing and pl acing
radi o, newspaper, and tel evision advertising for others,
applicant has submtted as a speci nen what appears to be a
flyer. At the bottomof the flyer is the name and address
for Wal ker Advertising, Inc., which is a corporation owned
by applicant. The advertisenment states "Los Defensores
produces i npressive results by purchasing a substanti al
anmount of advertising tinme on the Southland s key Spanish-

speaking television and radio stations...." Itis not
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entirely clear fromthe record, but it appears fromthe
speci nens that applicant, through Wal ker Advertising, Inc.,
of fers her advertising service to attorneys who becone part
of the Los Defensores, Inc. organization. In other words,
attorneys becone part of applicant’s Los Defensores, Inc.

| awyer referral service. The tel ephone nunber

1- 800- 636- 3636 prom nently appears on the advertisenent,
above the words "Y El Exito Legal Esta A Su Al cance.”
Appl i cant has not furnished a translation of these words,
and we therefore cannot view the Spanish statenment as in
any way pronoting to the consuners of applicant’s
advertising services that the tel ephone nunber is a
trademark, such that these consunmers would recognize it as
a mark.> Further, all of the information applicant has
provided with respect to the use and advertising of her
purported mark, and custoners of her services, is in
connection with her Los Defensores, Inc. conpany.

Applicant has provided no sales and advertising figures

with respect to the identified advertising services.

®> The burden is on applicant to prove acquired distinctiveness.

If the evidence which applicant subnmits is in a |anguage other
than English, it is applicant’s responsibility to provide a
translation. (As an aside, we have ascertained that the phrase
can be roughly translated "And | egal success is within your
reach.” Not hing about this phrase would | ead consuners to
conclude that the tel ephone nunber shown above it is a
trademark.)
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Accordingly, applicant’s evidence of acquired

di stinctiveness of the tel ephone nunber with respect to her
advertising services is wefully inadequate to denonstrate
that the nunber woul d be perceived as a mark by the

rel evant consuners of such services.

Appl i cant has not provided any information about the
activities of Los Defensores, Inc., other than to say that
she has personal know edge of the services provided by it,
and that since 1984, over 200,000 consuners of Los
Def ensores’ services have been referred to attorneys. From
this we conclude that Los Defensores, Inc. is a | awer
referral service. Applicant has also stated, in her first
decl aration, that through this corporation, of which she is
sol e sharehol der, she has used the mark 1-800-636-3636
continuously in commerce since 1984; that the mark has been
advertised extensively on television and radio, and pl aced
on pronotional itenms such as T-shirts, cup hol ders and
caps; and that since 1984 over $20 mllion has been spent
pronoting the mark.

In addition to the information provided in the first
decl aration, applicant submtted a second decl aration
stating that she directed that consuners who have used Los

Defensores, Inc.’s services should be contacted. As a
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result, 37 signed a formbearing the follow ng statenent at
t he top:

For at least __ years now | have seen

"1-800-636-3636" advertised in

connection with the attorney referral

and advertising services provided by

Los Defensores, Inc.

| have cone to | ook upon the "1-800-

636- 3636" trademark as a synbol

i dentifying the services provided by

Los Defensores, Inc., and not of any

ot her conpany in this field.
Bel ow this statenent are signatures of various individuals,
along with the date they signed the formand the nunber of
years referred to in the first paragraph.

The phot ograph submtted by applicant shows a cap with
the asserted mark printed above a | ogo which includes the
wor ds LOS DEFENSORES, which is in turn above the same
Spani sh-1 anguage phrase used on the specinmen for her
advertising services, nanely, "Y El Exito Legal Esta A Su
Al cante." This sanme photograph shows a T-shirt, the top of
whi ch has been fol ded over, so that all that is visible is
the asserted mark and the Spani sh-|anguage phrase. The cup
hol der, which is also in the photograph, shows portions of
the asserted mark above a phrase which is too small for us
to read. As noted, all three pronotional itens referred to

by applicant in her declaration are shown in a single

phot ograph, which is itself of a rather small size. As a
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result, none of the itens appears particularly clear, to
the extent that it is a struggle to see what appears on the
| ower portion of the cap, and we have been unable to read
all the wording on the cup holder. Moreover, portions of
the itens are blocked fromview. We do not know if
applicant deliberately folded the T-shirt in such a way to
obscure additional wording or marks, but the result is that
we are unable to ascertain the inpact these itens woul d
have on consuners. Fromthe portions of the itens we can
view, we cannot conclude that the tel ephone nunber printed
on them conveys the inpression to consuners that
1- 800-636-3636 is a trademark for |awer referral services.

As for applicant’s television and radi o adverti sing,
she has not shown the manner in which the tel ephone nunber
is used in such conercials. Thus, although applicant
asserts that she has expended over $20 million in
tel evision and radi o advertising and distribution of
pronotional itens, based on the record before us we cannot
concl ude that the tel ephone nunber has been pronoted in
such a way that the public would recognize it as a
t rademar k.

Simlarly, applicant has not provided any nmaterials
regardi ng her use of the nunber in connection with her

| awyer referral services, such that we can concl ude that
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the inpact of the use since 1984 has been as a tradenmark,
rather than as a nerely informational telephone nunber.

The docunent signed by 37 consuners of Los Defensores,
Inc.”s lawyer referral services is, to sone extent,
evi dence of the public perception of the nunber. Although
case law states that formdeclarations are acceptable to
show acquired distinctiveness of a mark, clearly
I nformati on which has been provided in an individual’s own
words is of greater probative value. The evidence provided
in this case is of particular concern because applicant’s
| egal referral services are apparently directed to a
Spani sh-speaki ng audi ence, as evidenced by the Spani sh-
| anguage sl ogan shown on the pronotional itens, and the
statenent, in applicant’s reply brief, that the nunber is
advertised in Spanish. p. 2. It is unclear whether
Spani sh-speaki ng consuners woul d under stand t he sonmewhat
techni cal | anguage enployed in the form statenent of
acquired distinctiveness. Further, the statenent says that
t he signers have seen the mark "advertised in connection
with the attorney referral and advertising services
provi ded by Los Defensores, Inc.,"” but it appears to us,
fromthe information in the file, that applicant’s
advertising services are rendered through Wl ker

Advertising, Inc., not Los Defensores, Inc. Certainly
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applicant’s declaration indicates that Los Defensores,
Inc.”s customers use attorney referral services, not
applicant’s advertising services. |In view of the
foregoi ng, we believe that the letter signed by 37
custoners is entitled to little weight. See In re EBSCO
I ndustries Inc., 41 USPQRd 1913 (TTAB 1996).

In any event, the evidence required to show acquired
distinctiveness is directly proportional to the
descriptiveness or, in this case, non-distinctiveness, of
the mark at issue. See Yamaha International Corp. v.
Hoshi no Gakki Co. Ltd., 840 F.2d 1572, 6 USPQ2d 1001 (Fed.
Cr. 1988). G ven the ubiquitous use by businesses of
t el ephone nunbers as a purely informational vehicle,
applicant has not nmet its burden of proving that its
t el ephone nunber 1-800-636-3636 has acquired
distinctiveness as a mark for applicant’s identified
servi ces.

Decision: The refusal of registration is affirned.

R F. G ssel

E. J. Seeher man

P. T. Hairston
Adm ni strative Tradenmark Judges
Trademark Trial and Appeal Board
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