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pi ni on by Seehermnman, Adm nistrative Tradenmark Judge:

Nabi sco I nc. has opposed the application of Sathers

Inc.' to register, pursuant to Section 2(f) of the Trademark

! Applicant’s witness stated at his testinony deposition that

Sathers Inc. was acquired by Favorite Brands International in
1996. However, he also stated that Sathers Inc. still exists,
and O fice records show the application to be still in the name
of Sathers Inc. Therefore, we have continued to identify Sathers
Inc. as the party-in-interest.
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Act, TANGY FRU TS as a trademark for candy.? As grounds for
opposi tion, opposer alleges that since prior to the filing
of applicant’s application, opposer has been engaged in
maki ng various food itens, including fruit-flavored cookies,
candy and gum that the term TANGY FRU TS is nerely
descriptive of tangy fruit-flavored candy; that the term
TANGY FRU TS is a generic nane for a flavor; and that, even
I f capable of functioning as a trademark, the term TANGY
FRU TS has not acquired secondary neaning as an indication
of source.

In its answer applicant admtted that prior to
applicant’s filing date opposer has sold various fruit-
fl avored cooki es, candy and gum and deni ed the renaining
salient allegations of the notice of opposition. Applicant
al so asserted as affirmative defenses that opposer is
estopped from asserting that applicant’s mark is nerely
descriptive or generic due to efforts undertaken by opposer
to register the termfor itself as a trademark; and that
opposer is seeking to prevent registration of applicant’s
mar k not because it believes the mark is nerely descriptive

or generic but because it has a reasonable basis to concl ude

2 Application Serial No. 74/564,574, filed August 23, 1994,
alleging first use and first use in commerce as early as 1984.
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that applicant is a prior user of the mark and that use by
opposer violates the rights of applicant.?

The record includes the pleadings; the testinony, with
exhi bits, of opposer’s witnesses Lori Klucker, Kathryn E.
Scherb, Blair Raney and Noel |l e Paschon, and applicant’s
W tness M chael D. Hal verson. Opposer has al so subm tted,
under a notice of reliance, dictionary definitions of "tang"
and "tangy"? and applicant’s answers to certain of its
I nterrogatories and requests for adm ssion, while applicant
has relied on the file history of a registration for
LUSCI QUS LI ME, owned by one of opposer’s divisions.?>

6

Each party has filed a brief on the case;” an oral

heari ng was not requested.

® Applicant also alleged as an affirnmative defense that opposer

has a history of registering terns which are no | ess descriptive
than the subject term The Board, in deciding applicant’s notion
to conpel, effectively disnmissed this claim stating that the
question of the descriptiveness of other marks is irrelevant to
this proceeding. Accordingly, this "defense" has not been

consi der ed.

4 (Opposer’s notice of reliance indicates that opposer also

i ntended to make of record a dictionary definition of "fruit,"
but the page of the dictionary which it submitted does not
include this word. However, the Board may take judicial notice
of dictionary definitions, see University of Notre Dane du Lac v.
J. C Gourmet Food Inports Co., Inc., 213 USPQ 594 (TTAB 1982),
aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983), and we do so

in this case.

®> In its brief opposer has objected to this registration on the
ground of relevance. That objection is overruled. The
registration is relevant to show opposer's own perceptions, as
well as the Patent and Trademark Office's, that a term can
function as both a flavor designator and a trademark.

® Scattered through its brief are objections opposer has made to
various exhibits. Opposer has objected to Exhibits Nos. 7, 8 and
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Opposer markets and sells, inter alia, candy, including
candy marketed under the trademarks LI FE SAVERS and GUWM
SAVERS. Thus, its standing to bring this proceedi ng has
been establ i shed.

We turn first to a consideration of applicant’s
affirmati ve defense of estoppel. On June 17, 1993 opposer
filed its own application for the mark TANGY FRU TS, with
the words shown in stylized form for candy (Serial No.

74/ 403, 633), asserting first use as of Novenber 9, 1992.
This application was refused registration on the ground that
the mark was nerely descriptive, and opposer argued, in both
Its response to the Exam ning Attorney and in its brief on
appeal , that TANGY FRU TS was only suggestive of candy. In

particul ar, opposer asserted that "there is no indication

19, introduced during the testinony deposition of M chae
Hal verson. Opposer’s attorney, during the deposition,
specifically stated that she had no objections to those exhibits.
Accordingly, the newy raised objections are overrul ed.

Opposer has al so objected to certain statenents nade by M.
Hal ver son as hearsay, and raised an objection to a docunent,
"TANGY FRU TS SALES ANALYSI S, " which is part of Exhibit No. 18 to
M. Hal verson’s deposition. Opposer objets to this docunent for
| ack of foundation, stating that the record does not support that
this is a business record, nor was there any testinony as to the
ci rcunst ances under which the docunent was created. Qpposer’s
objection is not well taken. Opposer specifically stated, during
M. Hal verson’s testinony deposition, that it had no objection to
Exhibit 18. Further, if opposer had raised its objection during
the time of the deposition, M. Halverson m ght have been able to
provide the informati on opposer now says is |acking.
Accordingly, any objection as to foundation for this docunent is
deened to have been wai ved by opposer for failure to seasonably
raise it. See TBMP § 718.03(c). Further, opposer's hearsay
objections are in effect an attack on the foundation for Mr.
Halverson's testimony as to business activities that occurred
before he joined applicant's employ. Such objections should have
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fromthe mark in which fruit flavors the candy is offered.
Therefore the mark does not describe the goods with the
degree of specificity necessary to conme within section
2(e)(1)." Brief, p. 2.

Qpposer filed its appeal brief on August 3, 1994. On
August 23, 1994 applicant sent opposer a letter advising
opposer of applicant’s use of TANGY FRU TS for candy since
1984. Opposer withdrew its application, and appeal, on
January 20, 1995.

Applicant asserts that in view of opposer’s earlier
position that TANGY FRU TS was a trademark for candy, and
was at nost suggestive, it cannot now take the position that
this termis generic or nerely descriptive of these goods.
Applicant al so asserts that opposer changed its position
that TANGY FRU TS was a mark to TANGY FRUI TS being a generic
or descriptive termwhen it |earned of applicant’s prior
rights in the asserted nmark.

The equitabl e defense of estoppel is not available in a
proceedi ng brought on the grounds of genericness or
descriptiveness. See Care Corp. v. Nursecare International,
Inc., 216 USPQ 993 (TTAB 1982). Further, opposer’s
statenents in its own application that TANGY FRU TS i s not
descriptive of candy cannot be treated as an adm ssion. The

determ nation of whether a termis descriptive or generic is

been raised during M. Halverson's testinony deposition to be
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a legal conclusion, and it is well-established that |egal
concl usi ons cannot be admtted by a party. See Interstate
Brands Corp. v. Celestial Seasonings, Inc., 576 F.2d 926,
198 USPQ 151 (CCPA 1978). That opposer took the position in
connection with its application that TANGY FRU TS functions
as a trademark is, however, a fact, and that fact is
evidence which is "illum native of shade and tone in the
total picture confronting the decision naker." Id. at 198
USPQ 154. Thus, although applicant’s affirmative defense is
deni ed, the evidence that opposer believed during the tine
it filed and prosecuted its application that TANGY FRU TS is
not generic or a nmerely descriptive termfor candy is of
record, and we may consider that fact in nmaking our

determ nati on herein

We turn then to the grounds pleaded in opposer’s notice
of opposition. The first ground is that TANGY FRU TS is a
generic termfor applicant’s goods.

Applicant’s goods are identified in its application as
"candy." The evidence shows that applicant applies the term
TANGY FRU TS to button-shaped hard candi es of assorted
colors and flavors, i.e., |lenon, orange, waternelon, cherry,
appl e and peach. Applicant’s wi tness, M. Halverson,
descri bes these goods as assorted hard candies that have a

hi gh acid content. The candy is sold in clear plastic

consi dered seasonabl e.



Opposition No. 101, 650

packagi ng which reveals the individually wapped candi es,
and the individual wappings have pictures of apples,
| enons, oranges and waternel ons. The "header"” on the bag

bears the term TANGY FRU TS, as shown below i n reduced si ze.

Appl i cant uses TANGY FRUI TS for both sugar and sugar-free
ver si ons of the candy.

Applicant, through its predecessor-in-interest, first
I ntroduced its TANGY FRUI TS candy in 1984, and the candy has
been sol d continuously since that tine. Because of the
transfer of ownership in 1992, applicant’s sales records for
this candy go back only to 1989. It’'s sales from 1989 to

1994 were as foll ows:

YEAR DOLLAR AMOUNT
1989 $29, 289
1990 $13, 467
1991 $ 9,552
1992 $17, 411
1993 $242, 373
1994 $1, 600, 000

M. Hal verson also testified that sales of the TANGY FRU TS
candy were continuing to increase.

Qpposer has presented, in support of its claimof
genericness, the testinony of Lori Kl ucker, who is a brands
manager for Hershey Foods, and of Kathryn E. Scherb, a self-

enpl oyed dietitian/consultant who, to a |large extent, wites



Opposition No. 101, 650

package copy for food products for various food
manuf act ur ers.

Ms. Klucker testified that if her conpany’s non-
chocol ate group or new products group could not use the term
"tangy fruits” it could inhibit growh, although she did
concede during cross-examnation that "tangy fruit flavor”
woul d be a good alternative to "tangy fruits.” She al so
said that in consuner research studies interviewes had
vol unteered the phrase "tangy fruits" as a descriptor for
sonme products. On cross-exam nation she said that she had
heard consuners use "tangy fruit flavor” in describing
products.

Ms. Scherb said that to a "food comuni cator” "tangy
fruit" is used to describe a heightened flavor or intensely
flavored, particularly for a fruit, that "tangy fruit"”
typically relates to citrus fruits and al so sone berries and
pi neapple. In her view as a professional food conmunicator,
consuners woul d understand TANGY FRU TS, as used on
applicant’s packaging, to describe what’s in the package,
nanely a candy with an intense or heightened fruit flavor.
As an exhibit to Ms. Scherb’s testinony opposer made of
record a conpilation of excerpts from 215 stories, taken
fromthe NEXI S database, in which the phrases "tangy fruit"
or "tangy fruits" appear. Most of these stories appear to

us to be totally irrelevant to the issue of whether TANGY
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FRU TS is generic or even nerely descriptive for candy. For
exanple, the first story states that "[b]eef goes well wth
a tangy fruit, such as an orange"; the second story
includes, in a reference to strawberries, that "[a]verage
yi el ds provi de about 5,000 quarts per acre of the tangy
fruit"; and the third story, about w ne, discusses "[t]he
characteristics, alnost "stony’ mneral note tenpers the
tangy fruit and honey." Al though opposer asserts in its
brief that "the Nexis stories buttress the concl usion that
TANGY FRU TS, as applied to candy, is understood by the
buying public to refer to candy that conmes in assorted tangy
fruit flavors," brief, p. 37, opposer has not pointed to any
stories in the NEXIS excerpts which use "tangy fruits" in a
generic manner with respect to candy. W have found a few
stories where "tangy"” is used in a descriptive manner in
connection wth candy, see, e.g., Story #6, about the
closing of a Fanny Farner store: "Dark chocol ate mapl e
wal nut creans, creany nonpareil mnts in sherbet colors,
tangy fruit slices, hearty black licorice...," these stories
do not show that "tangy fruit" is used as a generic termfor
candy. In fact, in the Story #6, "tangy" appears to be used
in the sane manner as "hearty" is used in describing
l'icorice.

Opposer has al so made of record the foll ow ng

dictionary definitions:
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"tang"--"a sharp distinctive often
Il ingering flavor

"tangy"--having or suggesting a tang’
"fruit"--a product of plant growh (as
grain, vegetables, or cotton) ,the ~s of
the field> a succulent plant part used
chiefly in a dessert or sweet course; a
dish, quantity, or diet of fruits

<pl ease pass the ~>%

I n determ ni ng whether TANGY FRU TS is generic, we
follow the test set out by our primary review ng Court in H
Marvin G nn Corp. v. International Ass’'n of Fire Chiefs,
Inc., 782 F.2d 987, 228 USPQ 528 (Fed. Cir. 1986):

First, what is the genus of goods or
services at issue?

Second, is the term sought to be

regi stered... understood by the rel evant
public primarily to refer to that genus
of goods or services?

Qpposer concedes that if the rel evant genus of
applicant’s candy is defined as hard candy or fruit flavored
hard candy, then TANGY FRU TS is not generic. Brief, p. 35.
Qpposer, however, argues that the rel evant genus is candy in
assorted tangy fruit flavors, that is, that applicant’s

candy fornms its own genus, because "applicant has chosen for

the nane of its candy the two words that best describe the

" Webster's Collegiate Dictionary, ©1981.

8 We take judicial notice of these definitions, as indicated in
footnote 4, supra.

10
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taste characteristics that distinguish its candy fromthe
candi es of other producers.” Brief, p. 29.

We cannot agree with opposer’s reasoning. |If a
plaintiff could neet the first part of the test set out in
G nn by sinply defining the genus as the defendant’s goods,
that would seemto nake the first part of the test
superfluous. QOpposer has not provided any evi dence that
"tangy fruit-flavored candi es" are a genus of goods.
Rat her, applicant has shown that its product is a hard
candy, while the testinony of Ms. Klucker, the Hershey Foods
enpl oyee, indicates that candy may be divided into chocol ate
and non-chocol ate groups. There is sinply no evidence,
however, to support a claimthat "tangy-fruit" or "tangy
fruits" is a genus of candy.

Qpposer relies heavily on cases fromother circuits, A
J. Canfield Co. v. Honi kman, 808 F.2d 291, 1 USPQd 1364 (3d
Cr. 1986) and Cenesee Brewing Co. v. Stroh Brewing Co., 124
F.3d 137, 43 USPQ2d 1734 (2d Cir. 1997), in support of its
position. Those cases, however, dealt with new products
that differed fromestablished product classes. Fruit-
flavored hard candies, and in particular citrus fruit-
flavored hard candies, are not new products. See In re The
American Fertility Society, _ F.3d__, _ USPQd__ (Fed. GCr

Aug. 19, 1999).

11
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Based on the evidence of record, we find that the genus
of goods is fruit-flavored hard candies. As noted
previ ously, opposer has conceded that if this is the genus,
TANGY FRU TS cannot be considered a generic term
Accordingly, we need not discuss the second portion of the
G nn genericness test. W would add, though, that the
evi dence which has been submtted falls far short of
establishing that the public perceives TANGY FRUT as a
generic termfor fruit-flavored hard candi es.

Si nce opposer has failed to prove that TANGY FRU TS is
generic, we address the other pleaded grounds for
opposition. Wth respect to the issue of descriptiveness,
applicant has effectively admtted that the term TANGY
FRUTS is, in and of itself, nerely descriptive of candy by
seeking registration pursuant to Section 2(f) of the Act.
Thus, we proceed to a consideration of whether applicant’s
mar k has acquired distinctiveness. Because seeking
regi stration under Section 2(f) is not unlike an affirmative
defense to a concession by applicant that it otherwise is
not entitled to a trademark registration on the ground of
mere descriptiveness, the burden is on applicant to prove
acquired distinctiveness. Yamaha International Corporation
v. Hoshino Gakki Co., Ltd., 840 F.2d 1572, 6 USP@d 1001

(Fed Cr. 1988).

12
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Opposer asserts that even if TANGY FRU TS is not a
generic termfor candy, it is highly descriptive and
therefore requires a high degree of evidence to denonstrate
acquired distinctiveness. W disagree that TANGY FRU TS i s
so highly descriptive. Certainly the evidence shows that
"tangy fruits" indicates an intense or distinctive flavor of
fruits and, as used for hard candies, would i nmediately
convey to consuners that the candi es have such flavors.
However, in determ ning the degree of descriptiveness of
this term we can consider the fact that opposer believed,
when it filed and prosecuted its own application for TANGY
FRU TS for candy, that TANGY FRU TS was an inherently
distinctive trademark for candy, and was only suggestive of
t he goods.

Further, the record shows that it is relatively comon
in the candy industry to treat as trademarks the flavors for
candies, and to use as trademarks for the flavors terns that
are, at the very least, highly suggestive of the products.
For exanpl e, opposer has used, and applied to register as a
trademark for candy, TANGY FRU T SWRLS, and has registered
W LD SOUR BERRIES, with the words "sour" and "berries”

di scl ai med, as trademarks for candy. The specinens show ng
t hese marks show that they are used as flavor designators.
In addition, Hershey Foods has registered, and uses as

trademarks, AMAZIN FRU T for gummy candi es and SPECI AL DARK

13
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for a candy bar. Because consuners are used to seeing and
treating as trademarks highly suggestive terns which are
used as flavor designations, they are nore prone to
recogni ze that even a descriptive termmay serve a trademark
function.

In view of opposer’s own (previous) view that TANGY
FRU TS i s not descriptive of candy, and the general context
in which applicant’s mark is viewed, we find that TANGY
FRU TS, while nerely descriptive of candy, is not highly
descriptive of such goods. Accordingly, the degree of
evi dence to prove acquired distinctiveness is not as great
in this case as it would be with a highly descriptive mark.
See Yanmaha I nternational Corporation v. Hoshino Gakki Co.,
Ltd., supra.

Turning then to the evidence of acquired
di stinctiveness, applicant has used TANGY FRU TS as a
trademark for its candy continuously since 1984. Fromthe
evidence of record it appears that applicant’s use of the
mar k was exclusive from 1984 until 1992, when opposer
I ntroduced its TANGY FRU TS candy in a roll package.
Applicant’s sales figures, as indicated above, show steady
but relatively nodest sales until 1993, when they junp from
| ow doubl e digits to $242,000, and then to $2.6 mllion in
1994, and the record indicates subsequent sal es continuing

at the latter rate. Since 1994 applicant has continued to

14
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expand the brand into other trade classes, with the |argest
grow h in sugar-free candy and, for the sugar candy, as part
of applicant’s KIDDIE M X package. Because the TANGY FRU TS
candy was a product of the Powell| Candy Conpany, and
applicant did not acquire this conpany until 1992, applicant
has limted informati on about its predecessor’s marketing
activities. TANGY FRU TS is now sold through whol esal e
clubs such as Sami s C ub and mass nerchandi se stores such as
Kmart .

Appl i cant advertises its TANGY FRU TS candy through a
catal og which is shown by applicant’s sales force to
whol esal e and retail purchasers. It has been part of
applicant’s trade advertising, and has been displayed in
trade shows that applicant attends. Consuner adverti sing
I ncl udes featuring the product on sone of the fleet of 300
trailers which distribute applicant’s products, using the
trucks as a noving billboard. TANGY FRU TS candy is al so
shown in a television comercial which airs on Nick at
Ni ght.

Applicant has al so provided representative sanpl es of
letters fromconsuners inquiring where they could purchase
TANGY FRU TS candy. In nost of these letters the initial
letters of TANGY FRUI TS was capitalized or the term was
otherwi se used in a manner that inplied the witers regarded

TANGY FRUI TS as a tradenark

15
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We acknow edge that the information applicant has
provi ded about its sales and advertising of the TANGY FRU TS
candy is rather Iimted. For exanple, although applicant’s
Wi tness testified generally as to the channels of trade for
applicant’s products, he provided relatively little
I nformati on about the stores where TANGY FRU TS candy in
particular is sold. Nor did applicant provide any figures
on the anpbunt it spent advertising its TANGY FRU TS candy.
Al t hough M. Hal verson provi ded general information about
pronotional activities, he did not, for exanple, indicate
t he nunber of catal ogs featuring TANGY FRU TS candy which
were distributed; identify the trade shows or state the
nunber which were attended; or submt a copy of the
tel evision comercial which included the TANGY FRU TS
product, or otherw se indicate howlong it has aired on Nick
at Nite.

Despite the om ssions in the evidence applicant has
provided, we find that the record as a whol e denonstrates
that TANGY FRU TS has acquired distinctiveness as a
trademark of applicant’s, and did so prior to opposer’s
first use of this termin 1992. W base our finding, in
particular, on the fact that applicant used TANGY FRU TS
continuously since 1984 in the manner of a trademark on its
products, in a large and distinctive type font, such that

consunmers woul d recognize that it was intended to function

16
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as a trademark. Moreover, although sales were relatively
limted until 1993, it nust be renenbered that the packages
of the TANGY FRUI TS candy were sold for 99 cents, or in a 2
for $1.00 package. Because of the very |ow cost of the
candies, even the |imted nunber of sales represented nmany
bags of candy sold, and therefore a | arge nunber of consuner
I mpressions of the mark on the packagi ng.

Qpposer asserts that applicant has been able to show
only three years of exclusive use of TANGY FRU TS, and thus
cannot establish a prinma facie case of distinctiveness.
Qpposer bases this argunent on the fact that opposer
I ntroduced its own TANGY FRUI TS candy in 1992 (with sal es of
$1.1 million in that year), and the apparent claimthat
because applicant provided no sales figures prior to 1989,
no sal es should be presuned prior to that date. However, we
find M. Halverson's testinony credible to establish
continuous sales since the product’s introduction by

applicant’s predecessor-in-interest from1984.° Moreover,

® As indicated in footnote 6, in its brief opposer has asserted

that M. Halverson's testinony as to usage by applicant’s
predecessor-in-interest is hearsay, and that M. Hal verson had no
per sonal know edge of the predecessor’s use of the mark. This is
essentially an objection based on foundation. M. Halverson
tsetimfed that he was was the Director of Marketing for Sathers
Inc. before its acquisition by Favorite Brands International, and
now has overall responsibility for, inter alia, marketing the

Sat her brands of candies. QOpposer was represented by counsel at
the deposition, and if opposer had any concerns about the basis
for M. Halverson's testinony about the continuous use of TANGY
FRU TS since 1984, counsel could have objected at the tinme, when
applicant’s counsel would have had an opportunity to try to

17
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our finding of acquired distinctiveness does not rest on the
provi sion of Section 2(f) of the Trademark Act that the
Comm ssi oner nmay accept as prinma facie evidence that the
mar k has becone distinctive ... proof of substantially

excl usi ve and continuous use thereof..., but on the evidence
of acquired distinctiveness provided by applicant.

In conclusion, we find that opposer has failed to prove
that TANGY FRU TS is generic for fruit-flavored hard candy,
and that applicant has established that its mark has
acquired distinctiveness.

Deci sion: The opposition is dism ssed.

E. J. Seeher nan

E. W Hanak

P. T. Hairston
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board

overcome such objections. By not seasonably raising its
obj ection, opposer is deenmed to have waived its right to object.
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