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Ante¥ Instruments, Inc. (petitioner), a Texas
corporation, seeks cancellation of a registration owned by
Sievers Instruments, Inc. {respondent), a Colcorado
corporaticn. That registration, Registration No 1,788,003,
which 1ssued August 17, 1993, 1s for the mark SCD for
“1nstruments; namely, sulfur chemiluminescence detectors for
the detection of sulfur and non-sulfur compounds.” As more
fully indicated below, petitioner essentially argues that

the registered mark shcoculd be canceled because 1t 13 a
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generic initialism for respondent’s goods. Both parties
have submitted evidence, filed briefs and appeared at the
oral hearing held in ccnnectlion with this case.
The Pleadings

In 1ts petition for cancellaticn, petitioner asserts
that respondent 1s 1n the chemical 1nstrumentation industry
or, more particularly, the manufacturing and selling of
devices for chemical detection, including sulfur
chemiluminescence detectors. Petitioner asserts that 1t z1s
a common practice 1n this industry Lo describe the
instruments or processes by two- or three-letter acronyms,
which are comprised of the 1nitial letter of each word. For
example, 1n the pleading petitioner asserts that flame
ionization detection 1s referred to as “FID,” and a flame
pnotcometric detector, a type of instrument used 1n several
brands of chemical detectors, 1s known as a “FPD.”
According to petitioner, given this industry practice, the
expected acronym for sulfur chemiluminescence detectors
would be “5CD.” Therefore, petitioner alleges that
respondent’s asserted mark 1s “the common descriptive name”
for respondent’s goods and has become The generic ferm of
all such goods produced and sold by competitors. This
registration, according to petitioner, impairs its right to
use These letters because petitioner has been invelved in

the manufacture and sale of sulfur chemilumlnescence
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detectors. Petitioner alsc alleges that respondent’s
ragistration was obtained fraudulently because, in a
telephone call with the Examining Attorney handling
respondent’s application, respondent’s attorney indicated
that the asserted mark was “coined or contrived” and that 1t
“has no meaning [or] significance within the relevant trade
or rndustry ” According to petitioner, this statement was
false and made with the intent to induce this Office to
grant the registration.

In 1ts answer, respondent has denied the essentaial
allegations of the petition for cancellation, and has
asserted that the petiticon 13 barred by laches,
acqulescence, estoppel and unclean hands. Although the
pleadings present more 1ssues, the parties tried and briefsd
only the i1ssue of genericness, and that 1s the only 1ssue
before us.-

The Record

Pursuant to agreement, the parties have submitted
affidavits 1n lreu of depositions and portions of
depositions from a patent case 1n which the parties were
invelved. In addition to the affidavit of petiticner’s

chief operating officer, petiticner has also relied upnn

' Moreover, the defenses asserted by respondent are inapplicable
to the claims of genericness and/or fraud See TBC Corp Vv
Grand Prax Ltd , 12 USPQZd 1311, 1313 {(TTAB 198%3), Care Corp .
Nursecare International, Inc , 214 USPy 993, 995 (TTAB 1382,
American Speech-Language-Hearing Assn  V  llational Hearing Aid
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discovery responses of respondent as well as numerous
printed publicaticns.-

Beccording to this record, petiticner 1s i1in the business
of designing, assembling, manufacturing, promcting, selling
and servicing scientific instruments for chemical detecticon.
Petitioner’s affidavit of 1ts chief operating officer, Randy
Wreyford, sets forth the following facts. Mr. Wreyford has
been i1nvolved 1n the chemical detector industry since 1972,
with his duties and responsibilities i1ncluding oversight of
the assembly, serving, testing and selling of most products
offered by petitioner, i1ncluding gas chromatographs (GCs)
and nitrogen and sulfur analyzers. He states:

2. In my experience, 1t 1s a common practlice 1n
the chemical i1nstrumentaticn industry to
describe the instruments or processes by two-
or three- letter acronyms, which are comprised
of the initial letter cf each word or term.
For example, flame 1cnization detection, a
type of process used 1n several brands of
chemical detectors, 1s known as “FID.” Gas
chromatocgraphy, a process used to determine
the fixed gas and organic component
composition of natural dgas, 1s known as “GC.”
Other commonly used and accepted industry
acrony/ms are TCD (thermal conductivity
detector), FPD (flame photometric detector),
HID (helium 1onizaticn detector), PID
(photometric 1onication detector), NPD
(nitrogen phosphorous detector), DID
{discharge 1onization detector} and others.
Given this industry practice, the expected

Scciety, 224 USPQ 798, 804 at n. 4 (TTAB 1984) and cases cited
therein

- Respondent’s objection raised 1n 1ts brief to petitioner’s
notice of reliance on the printed publications 13 overruled.
The only 1issue 1n this case 1s the genericness of the letters
SCD and we believe that the general relevance of the prainted
pukblications 1s obvicous
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acrcnym for sulfur chemiluminescence detectors
would be “SCD.”

3. On many cccasions, I have heard people in the
industry refer to all sulfur chemiluminescence
detectors by the acronym “SCD “ It has been my
experience that “SCD” 1s the acronym used by
the 1ndustry generally to refer to sulfur
chemiluminescence detectors.

4., Besides registrant Sievers Instruments, Inc.,
other companies 1n the i1ndustry use the acronym
“SCD” to refer generically to sulfur
chemiluminescence detectors. One such company
1s Fluid Data. Attached as Exhibit 1 fo this
Affidavit 18 a true and correct copy of a Fluid
Data brochure from 1893. The third page of

that brochure states “This system of sulfur
detecticn 1s known as a Sulfur
Chemiluminescence Detector (SCD) The SCD

develcped by Fluid Data 1s virtually unaffected
by hydrocarbon or carbcn dicoxide guenching.”

5. Attached as Exhibit 2 tec this Affidavit 1s a
true and correct copy ©0f a Fluid Data brochure
from 19%4 The fourth page of the brochure

states. “Detector Capability: Up to three
FI1D, TCD, FPD, ICD, S8CD or DIT, 1n any
combination.” It 1s my understanding that

these acronyms refer to the variocus chemical
detectors, and that “SCD” stands for sulfur
chemiluminescence dektector
Mr. Wreyford also refers to a document (the ASTM Commlttee
D-2 Report) of the proposed industry standard test method
for the determlnation of sulfur compounds 1n petroleum gases
and light liguids by gas chromatcgraphy and selective
chemi1luminescence detection. This dccument uses SCD to
refer to sulfur chemiluminescence detectors.
4.3 Sulfur Chemiluminescence Detecticon. As sulfur
compouncds elute from the gas chromatographic
column they are combusted 1 a2 flame 1onization
detector (FID) These combustion products are

collected and transferred to a sulfur
chemiluminescence detector {(3CD) This detection

American Soglety for Testing and Materials
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technique provides a highly sensitive, selective,
and linear response fTo volafile sulfur conpounds
and may be used while simulfaneously acquiring the
usual fixed gas and hydrocarbon determinations.
The SCD demonstrates greater than 10° linearity,
part-per-pillion {(low picogram} sensitivity, and
greater than 107 selectivity for sulfur compounds
over hydrocarbong. The detector 18 not subject to
guenching of sulfur compound response or
interference from co-eluting compounds at the
usual GC sampling volumes.

Elsewhere 1n this report, the following statements can be
found:

£6.1.5 Detector - Both a flame 1onlzation detector
(FID) and a sulfur chemiluminescence detector
(SCDY are used

The detector design must be such to allow
the insertion of the SCL sampling probe inte the
flame without interrupting the detection of the
hydrocarbon response.

6.1.5.2 $CD - The sulfur chemiluminescence
detector shall meet or exceed the following
specifications

These combustion products are collected and
removed from the flame using a ceramic sampling
tube (prohe}) 1nterface and transferred through a
flexible tube to the reaction chamber of the
sulfur chemiluminescence detector (SCD)

The column will alsc demonstrate a
sufficiently low liguid phase bleed at high
temperature such that no loss of the SCD sulfur
response 13 encountered while operating the celumn

at 300° Centigrade

A dual channel system 1s useful for
simultansous presentation of both the FID and SCD
s1gnals.

8. Preparation cof Apparatus
8.2 SCD-Place 1n service 1n accordance with the

manufacturer’s instructions. With the FID flame
ignited, put the probe assembly 1n place.
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The Fluid Data brochure states:

This system ¢f sulfur detection 1s known as a
Sulfur Chemiluminescence Detector (SCD). The
response from the reaction 1s linear over at least
five orders of magnitude. It also demcnstrates a
selectivity to sulfur over carbon of 10° to 10° to
one. The SCD developed by Fluid Data 1s virtually
unaffected by hydrocarben or carbon dioxide
quenching.

CTombustion of the sampls i1n the dual-flame of
the SCL serves to breakdown the large carbohydron
molecules to maximize the sensitivity and
selectivity of the detector.

The brochure also 1ndicates as follows:

“"Detector Capability. Up to three FID, TCD, FPD,

ICD, ScD, or TID, 1n any combination.

Simultanecus integration of all three signals.”’

Mr. Wreyford alsc notes that respondent uses the
initralism SCD to refer to “sulfur chemiluminescence
detection.” PRespondent’s product literature contains the
following statement: “Gas chromatography with sulfur
chemiluminescence detection (SCD®) provides a rapid means to
ident1fy and quantify varicus sulfur compounds that may be
present 1n mrscellaneous petroleum feeds and products, such
as gasoline.” Elsewhere 1n respondent’s literature,
respondent uses SCD 1n a more traditional trademark sense.

For example, “Sievers Model 355 SCDR.” Respondent also uses

the 1nitialism as follows: “Gas chromatography; with a Model

' Respondent has noted that this recocrd contains no evidence
that the Fluid Data brochure was distriputed to potential
customers or that there was commercial activity by this
competlitor We have accorded relatively little welight to this
brochure.
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355 gulfur chemiluminescence detector (SCDE) was used to

generate this chromatogram.”

The mark appears as fcollows on respondent’s goods:
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The printed publications petitioner has made of record
incliude dictionaries of acronyms and abbreviations, some of
which do not include the letters “3CD” and one which does
but specificall, pocints out that the inclusion cof an entry
1s not a reflecticn of 1ts status as a Crademark With
respect to the scientific and trade journal articles, made

of record by petitioner, selected excerpts follow:

Fecentl , two other selective detachors have
become commerclally available for the analysis of
sulfur cocmpounds, the atomic emissicn detector
{BED) ard the sulfur chemiluminescencs detector
(8CD;. The performances of 3CD and AED were
recentl comparead

The 3C0 was originally develaped for the
analysis of zulfur compcunds 1n awr

(94)
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The SCD demonstrates many advantages for the
analysis of sulfur compounds 1n complex
hydrocarbon matrices

Randy L. Shearer, Elizabeth B. Poole and Joe B.
Nowalk, “Application cof Gas Chromatography and
Flameless Sulfur Chemiluminescence Detection to
the Analysis of Petroleum Products,” Journal of
Chromatographlc Science, March 1993

+ * * * * * *

Sulfur Chemailuminescence Detection., As
sulfur compounds elute from the gas chroma-
tographic column they are combusted in a hy-
drogen-rich flame of a flame 1onization detec-
tor (FID; producing numerous combustion prod-
ucts, one of which 1s sulfur monoxide (Reacticn
1). These combusticn products are collected
and removed from the flame using a ceramic
sampling tube (probe) 1interface and transferred
through a flexikle tube to the reaction chamber
of the sulfur chemiluminescence detector (SCDJ...

SCD - The sulfur chemiluminescence detector shall
meet or exceed the following specifications

Nei1l G Jochansen, Sievers Research, Inc., “Methed
for the Determinaticn of Sulfur Compounds in
Petroleum Gases and Light Ligquids by Gas Chrom-
atography and Selective Chemiluminescence
Detection”

* * * * *> * *

e A field evaluation of the sulfur chemi-
luminescence detector (3CD) as a real-time
total atmospheric sulfur detector 1s
presented. The SCD was 1nstalled in a
monitering trailer along with a flame
photometric detector (FPL)

A commercilal version of the SCD [(3i1evers
Research, Inc ; 3CD Model 350) has also
been evaluated as a gas chromatographlic
(GC) detector

Richard Benner and Donald Stedman, “Field
Evaluation of the Sulfur Chemiluminescence
Detector,” Environ S2ci. Technol., Vol. 24,
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Ne. 106, 1990

* * * * * +* *

The sulfur chemiluminescence detector {SCD)

15 a sensitive, highly selective sulfur de-
tection system based on reaction in hydrogen/
alr combusticon followed by extraction and low-
pressure chemiluminescence. This report docu-
ments 1nvestigations into the fundamental chem-
1cal processes occurring in the SCD.

Richard L. Benner and Donald H. Stedman, “Chemical
Mechanism and Efficiency of the Sulfur
Chemiluminescence Detector,” Applied Spectros-
copy, Vol. 48, No. 7, (1224

* * * * * * + *

The most widely used sulfur-selective de-
tector for gas chromatography has been the flame
photometric detector (FPD)

The atomic emission detector (AED) 1s a
multi-element detector that can be used for sulfur
compounds

The limitations cf existing sulfur-selective
detectors for gas chromatography led to the devel-
cpment by Benner and Stedman of a new sulfur-
selective detector, the sulfur chemiluminescence
detector (SCD)

Richard Hutte, “The sulfur chemiluminescence
detector,” Chromatography in the Petroleum
Inaustry, 1995

* * * * * * * *

A new chemiluminescence (CL) technigque has
recently been developed which reportedl;y
showed & large enhancement 1n the detection
limits for small sulfur-containing compounds.
Reported by Benner and Stedman, the new tech-
nique called the sulfur chemiluminescence de-
tector (SCD} showed a factor of 10 to 100 1m-
provement 1n the detection limit for S0

“Chemiluminescence from 5ulfur Compounds 1n
Novel Flame and Discharge Systems Proof of
Sulfur Di1oxide as the Emltter i1n the New

Sulfur Chemiluminescence Detector,” Applied

1o
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Spectroscopy, Vol., 46, No. 6 (1992)

* * * * * * *

Detection schemes for the volatile
tellurium gases 1nclude flame i1onization (FID),
flame photometric (FPD), and thermal conduc-
tivity detection (TCD)

Earlier work performed 1n cur laboratory
led to the development of a sulfur chemilu-
minescence detector (5CD) that detects the
visible light gensrated 1n the gas phase
reaction of an analyte with fluorine

Chasteen, Silver, Birks, Fall, “Fluorine-
Induced Chemiluminescence Detection of
Biologically Methylated Tellurzium,
Selenium, and Sulfur Compounds,” Chroma-
tcgraphia {(August 1990)

* * * * * * *

The most widely used sulfur-selective
detector for gas chromatography 1s the
Flame Photometric Detector (FPD)

An attractive alternative fto the
FPD 1s the Sulfur Chemiluminescence De-
tector ({(3CD)

The performance characteristics of
the SCD for use as an atmospheric monitor

Hutte, Johansen, and Legier, “Column Selection
and Optimization for Sulfur Compound Analyses by

Gas Chromatography,” Journal of High Resolution
Chromatography, June 1590

* * * 4 * * * *

As 1ndicated, petitioner alsc made of record
portions of the testimony depositicons from the patent
case, & c1vil action 1in the United States District
Court for the Scuthern District of Texas. Part of the
testimony of Mr Meil Jchansen vat 20 1s set forth

below:

11
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Q. While you were at Sievers, was “sCD”
commonly used as an acrenym for sulfur
chemiluminescent device””?

A. Yes.

B. To your knowledge, 1s SCD a commonly
accepted acronym for sulfur chemiluminescent
device throughout the industry?

A. I'm not sure throughout the industry.

The following 1s found in the testimony of Dr. Stedman
(at 81, 82).

Q I direct you to the first sentence
which reads “The sulfur chemiluminescence
detector (SCD) 1s based on the use of a
hydrogen flame to convert sulfur species to SO.”

My guestion toc you, Dr. Stedman, 1s whether
the Benner-Stedman device 1s a SCL7

A Yes,

Q. Yes?

A. Yes. As defined here, SCD 1s sulfur
chemiluminescence detector.

0 Who else makes SCDs”

A. I know of only two places where that term
has been used and that’s my laboratories and the
instruments that Sievers Instruments builds.

Q. What 1s your understanding cf the meaning
of the term “SCD”?

A. That 1s a term mostly used by Sievers
Instruments to describe their particular device. I
den’t know 1f 1t’s a protected term or not.

Q. Has Si1evers Instruments or anyone emploved
wlith Sievers Instruments criticized you for using
the term “SCD” as 1n this article and not
indicating that 1t 1s a trademark of Sievers®

A. We were not so criticized, no.

Q. Have you since been criticized?

A. No, we have not.

Q. Has anvyone at Sievers asked j;ou i1in future
publications te 1ndicate that the term SCD 1s a
trademark of Sievers”

A, No, they have not.

Respondent’s record 1includes six affidavits, some of
which i1ndicate that the letters 3CD comprise a trademark

used by respondent to identifs 1ts sulfur detectors and that

12
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the affiants are not aware of use thereof by cther
manufacturers or sellers to describe their sulfur detectors.
The affidavit of Randy Shearer, a member of the industry
ASTM Committee, 1ndicates that there were no other
competitive devices on the market until late 1993 when

padlut et orrcrvliutel UUs proludt talled a cdhemlliuminescence

3
.

sulfur detector (CLSD) {(Respondent introduced 1ts

detector, Model 300 SCD, 1in 1987 or 1958.} Both Mr. Shearer
and Dr. Jochn Birks, a consultant and former director of
respondent, 1ndicate 1n their affidavits that the use of the
term 5CD 1n articles which they authored refers conly to
respondent’s sulfur detectors and to no others.

According to the affidavit of Mr. Donald Stedman, the
co-developer of respondent’s detector and a current

consultant of respondent’s

2 [Richard Benner] and I developed the device
now known as the Sulfur Chemiluminescence
Detector (SCD) which we applied for and
cbtained patent rights upon and the rights
for which were licensed to Slevers
Instruments by the University of Denver.
Throughout this time period Sievers
Instruments has 1ns:isted to me that we use
the letters SCD as a trademark to distinguish
their commercial product. For instance on
page 135 of Renner’s 1981 PhD Thesis there
appears a picture of the MODEL 350 sSCD™
detector.

3. As I understand the use of trademarks, the
trademark SCD 15 used by 31evers Instruments

" The 1ntroduction of that device led to respondent’s patent
infringement sult against petitioner 1n federal court In
respondent’s discovery responses, respondent states that there
has been customer confusion between the mark SCD and
petitioner’s initialism CLSD

13
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Inc, tc identify 1ts goods and distinguish
them from those manufactured or sold by
others. I am unaware of the use of the
trademark SCD by any manufacturer or seller
other than Sievers to describe commercially
available sulfur detectors. In the process
of ocur research we have used SCD systems
directly, and adapted them and made our
similar units and may not have always used
the T superscript when describing those
systems which we have used, but they were
never cowmmercially available systems, rather
we have used the letters SCD to describe
home-built i1nstruments based upcon the same
design and techneclogy which 1f [s1c] sold cn
the commercial market.

The following publications authored by me or
partly by me use the trademark SCD. The
trademark as used therein refers either to
devices manufactured by Sievers or te non-
commercial devices manufactured by myself.

For rebuttal petiticner has relied upon portions of

testimony

the

from the patent case (three depositions).” 1In the

deposition of Dr. Stedman, he testified as follows {upon

examinaticn by petitioner’s attorney):

Q.

My guestion to you, Dr. Stedman, 1s whether the

Benner-Stedman device was & SCD-

A,

Q.

A.

Yes
Yes”

Yes. As defined here, 3CD 1s sulfur

chemiluminescence detector.

Q.

Who else makes SCDs”

" For 1ts rebuttal, petitioner moved to use this depositien

testimony
August 13,

The Board granted this motion as uncontested on
19%¢ Petiticner claims that this deposition

testimony contradicts statements made in the affidavits of these
wlitnesses suomitted by respondent

14
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A. I kncw of only twe places where that term has
been used and that’s my laboratories and the
instruments that Sievers Instruments builds.

Q. What 1s your understanding of the meaning of
the term “3CD""

A, That 1s a term mostly used by Sievers
Instruments to describe their particular device.
I den’t know 1f 1t’'s a protected term or not.

Q. Has Sievers Instruments or anyone employed
with Sievers Instruments criticized you for using
the term “SCD” as 1n this article and not
indicating that 1t 1s a trademarx of Sievers-®

A. We were not so criticized, no
Q. Have ycu since been criticized?
A. No, we have not.

C. Has anyone at Sievers asked you in future
publications to i1ndicate that the term SCD 1s a
trademarv of Sievers”

Also, petitioner intrcduced excerpts from the testimony of
Dr. Birks and Dr. Richard Hutte, a senior scientist with
respondent, both taken on April 3, 1996, 1n the Texas patent
litigation

2. Do you see a reference to an Antek SCD-?

A Yes.

Q Is that a proper way to describe the Antek
7047

A Well, as a scilentist, we often use
acronyms, and so electron capture detectocr 1s an
ECD no matter who makes 1t. I understand SCD
might be a trademark . 1 don’t know 1f 1t’s a
trademark or not of Sievers Instruments -

Q. But without specific knowladge that 1t 1s
a trademark, 1t would have been your expectation
that 1t was merel, an acronym Jjust like the ECL
you teld me about®

A Right

2. And that’s why you refer to the Antek
device as an 3CD”?

A, Yes.

15
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{Dr. John Birks)

* * * * * *

A. S5CD, 1n my ncmenclature, refers to the
chromatography detector. 357 1s not a
chromatography detector.

Q. BAnd dees the SCD refer only to Sievers
chromatography detectors”

A. S5CD 1s a registered trademark of Sievers
Instruments.

Q. I'm aware of that. I'm asking vyou
whether the term SCD, a trademark or not, refers
only to Sievers Instruments or other i1nstruments,
in your nomenclature

A. In my nomenclature, 1t refers to the
Slevers preoducts.

0. And does SCD mean sulfur chemiluminescent
detector?

A. 5CD 15 just a trademark.

g. Is SCD an acronym for those three words,
s1r”

A. Histerically, jes, that’s where 1t came
from, but

(Dr. Richard Hutte)

Arguments

Essentially, 1t 1s petitioner’s position that the
parties are competitors in the manufacturing and selling of
sulfur chemiluminescence detectors, and that the initials
SCD are generaic for sulfur chemiluminescence detectors. As
evidence of 1ts genericness, petiticner points tc the
product literature of Fluid Data, the scientific journals
which have used the letters SCL to refer to sulfur
chemiluminescence detectors i1in the same manner that they
have used other acronyms and 1nitialisms, the ASTM standard
test methods article as well as respondent’s own occasional

use of the letters to refer to the process of sulfur
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chemiluminescence detecticon. According to petitioner, both
“sulfur chemiluminescence detector” and the abbreviation
“SCD” are generlc and to allow respcndent the exclusive
right to use these 1nitials prevents the trade and the
public from using the commen, expected abbreviation for
“sulfur chemiluminescence detector.” Also, petitioner
relies upcon the fact that the chemical i1nstrumentation
industry frequently uses two- and three-letter acronyms for
various 1nstruments and processes. According to petitioner,
SCD has fallen into the lexicon of the chemical-testing
field and designates a particular class of sulfur detection
equipment rather than one specific sulfur chemilumlinescence
detector.

Respondent, on the cther hand, argues that petitioner
has not proven that 1ts registered mark 1s generac.
Respondent’s attorney admits that respondent’s scientists
have sometimes used the letters SCD as “the ‘wrong’ part of
speech.” Respondent’s brief, &. However, respondent argues
that 1t has never used the letters 5CD to refer tc anything
other than 1ts own sulfur chemilumilnescence detector, and
that 1ts product literature shows the use of the TM symbol
before the letters were registered and use of the
registration symbcol after the asserted mark was registered
Respondent also points out that the chairman of the

committee that promulgated the industry standard received a

17
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‘letter from respondent that the letters SCD were a
reglstered trademark. Thereafter, these letters were
removed from the ASTM standard. Ccncerning the scientific
articles of record, respondent argues that the letters SCD
therein refer to 1Ts device or specifically mention that
respondent 1s the source of the detector. Respondent also
argues that there 1s no evidence that others use the letters
SCD as a trademark for their detectors or that consumers
assoclate these letters with anything other than
respondent’s product
Discussion

Upon careful consideration of this record, we believe
that petitioner has established that the letters SCD are
used and understood in the trade (by analytic chemists and
cthers) as the generic shorthand name for a sulfur
chemiluminescence detector. It 1s clear that 1nitials
cannot be considered descriptive or generic unless they are
so generall; understcood as representing descriptive or
generic words as to be accepted as substantially synonymous
therewith. Mcdern Optics, Inc. v. The Univis Lens Co., 110
USPQ 293, 285 (CCPA 1956); Intel Corp. v. Radiation Inc.,
184 USPQ 54, 57 (TTAB 1974), and J. Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition, § 12:37 (4"
ed. 199¢). We believe that petitioner has clearly

demonstrated that the practice i1n the trade 1s to use
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acronyms and initialisms 1in place of somewhat unwieldy
names. Aside from the use of the letters SCD in the ASTM
standards, the use of these letters in the scientific
Journal articles demonstrates this practice. These letters
are clearly used as an abbreviation to refer to a type of
product on the market -- a sulfur chemiluminescence
detector. This use 1s similar to use of other 1nitialisms,
as petltioner has argued. While 1t may be that respondent
was, at one time, the only manufacturer or seller of such a
device, these letters are nevertheless understood as a
generic ldentifier and not as a trademark i1indicating source
or crigin of the product. Respondent’s placing of the TM
symbcl or the registration symbol next to these letters has
not prevented these letters from being or becoming the
generic 1dentifier for a sulfur chemiluminescence detector.
In this regard, we also note the rather unusual wa; 1n which
respondent has chosen to display 1ts asserted trademark,
This use, 1n parentheses after the admittedly generic name
“Sulfur Chemiluminescence Detector,” tends to reinforce the
generic significance of the letters SCD. Because we believe
that petitioner has shown, on this record, that the letters
SCD are or have become the generic i1dentifier for a type of
product---a sulfur chemiluminescence detector---the

registration must be canceled.

19
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Decision: The petiftion to cancel 1s granted and
respondent’s Registration Nao. 1,788,003 will be canceled in

due course.

E. Rice
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Administrative Trademark
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