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| NTRODUCTI ON AND BACKGROUND

This case now conmes up on opposer's February 27, 1997
nmotion to reopen its testinony period. Applicant has filed
a brief opposing the notion, and opposer has filed a reply
brief in support of the notion. A discussion of the
procedural history of this case is hel pful in understanding
the i ssues raised by opposer's notion.

The Board issued its original trial order in this case
on February 9, 1996, pursuant to which the discovery period
was set to close on May 16, 1996 and opposer's testinony
period was set to close on July 15, 1996. On May 14, 1996,

applicant filed a notion to extend discovery and testinony
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periods, which the Board granted as uncontested on July 3,
1996. Pursuant thereto, the discovery period was reset to
close on July 16, 1996 and opposer's testinony period was
reset to close on Septenber 14, 1996.

On July 22, 1996, opposer filed a notion to further
extend trial dates to allow for conpletion of discovery
depositions. Opposer requested that the close of the
di scovery period be extended to Septenber 14, 1996, and that
opposer's testinony period be reset to close on Novenber 14,
1996, opening thirty days prior thereto. Qpposer's notion
was received at the Board on July 29, 1996. Wen applicant
failed to contest the notion, the Board granted it, stanping
"APPROVED AS UNCONTESTED AUG 21 1996" on the original and on
two copies of the notion and returning a copy to each party.
Cf. Trademark Rule 2.121(d).

On Cctober 7, 1996, opposer, citing Trademark Rul e
2.121, filed a consented notion to extend until Novenber 12,
1996 its time to respond to applicant's second set of
di scovery requests.l The Board stanped the notion
"APPROVED' on Cctober 17, 1996 and returned a copy thereof

to each party.

1The applicable rule governing opposer's notion to extend its
time to respond to applicant's discovery requests is FRCP

6(b) (1), not Trademark Rule 2.121. However, Trademark Rule
2.121(a) (1) provides, inter alia, that "[t]he resetting of a
party's tine to respond to an outstandi ng request for discovery
will not result in the automatic rescheduling of the discovery
and/ or testinony periods; such dates will be reschedul ed only
upon stipul ation of the parties approved by the Board, or upon
nmoti on granted by the Board, or by order of the Board."
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On Novenber 15, 1996, the day after the close of
opposer's testinony period as |ast reset, applicant filed a
nmotion to conpel opposer's responses to applicant's second
set of interrogatories, which had been served on April 19,
1996. Opposer filed a brief in opposition to the notion to
conpel on Decenber 5, 1996. On February 6, 1997, the Board
i ssued an order denying the notion to conpel and resetting
trial dates, comencing with applicant's testinony period.
In its order, the Board noted that opposer's testinony
period had cl osed on Novenber 14, 1996, and that opposer had
failed to present any evidence in support of its claim

On February 27, 1997, opposer filed the present notion
to reopen its testinony period, asserting that its failure
to present evidence during its assigned testinony period was
the result of excusable neglect, within the neaning of FRCP

6(b) (2).

1. OPPOSER S ARGUMENTS I N SUPPORT OF | TS MOTI ON TO RECPEN
In support of its notion, opposer argues that the
standard for determ ning whether a party's failure to take
required action was the result of "excusable neglect" under

FRCP 6(b)(2) has been liberalized as a result of the
decision of the U S. Suprene Court in Pioneer |nvestnent

Servi ces Conpany v. Brunsw ck Associates Limted Partnership
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et al, 507 U.S. 380 (1993) (hereinafter Pioneer).?2

Accordi ngly, opposer argues, pre-Pioneer decisions of the
Board and of the Court of Appeals for the Federal Circuit on
the i ssue of excusable neglect, such as Anerican Hone
Products Corp. v. David Kanenstein, Inc., 172 USPQ 376 (TTAB
1971), and Hewl ett-Packard Co. v. O ynpus Corp., 931 F.2d
1551, 18 UsP@@2d 1710 (Fed. Cir. 1991), are no |onger
controlling precedent.

Opposer argues that its failure to present testinony
during its assigned testinony period was the result of
excusabl e negl ect, when viewed under the equitable analysis
required by Pioneer. Specifically, opposer argues that
applicant will not be prejudiced by a reopening of opposer's
testinony period, but nmerely will be deprived of a w ndfal
victory. The lack of prejudice to applicant is evidenced,
according to opposer, by applicant's failure to file a
nmotion to dism ss under Trademark Rule 2.132(a) after the
cl ose of opposer's testinony period. Furthernore, opposer
contends, applicant will not be prejudiced by a reopening of

opposer's testinony period because applicant still wll be

2The Pi oneer decision is discussed nore fully, infra. In brief,
the Court held that delays and om ssions caused by negligence
and carel essness cannot be deened to be inexcusabl e per se.

Rat her, the determ nation of whether a party's neglect is
excusabl e is an equitabl e one which takes into account al

rel evant circunstances surrounding the party's delay or

om ssion, including the danger of prejudice to the nonnovant,
the length of the delay and its potential inpact on judicial
proceedi ngs, the reason for the delay, including whether it was
within the reasonabl e control of the npvant, and whet her the
nmovant acted in good faith.
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able to present its evidence during its own testinony
peri od.

Opposer al so argues that the length of the delay caused
by its failure to present testinony is mnimal, in that only
t hree nont hs had passed between the cl ose of opposer's
testinmony period and its filing of its notion to reopen.
Qpposer asserts that it pronptly prepared and filed its
notion to reopen after discovering its error on February 11,
1997, the date it received the Board's February 6, 1997
order. Opposer further argues that its delay has had no
substantial inpact on this proceeding, inasnmuch as the Board
has al ready suspended proceedi ngs pendi ng determ nati on of
opposer's February 27, 1997 notion to reopen. Qpposer also
notes that the Board, when it denied applicant's Novenber
15, 1996 notion to conpel discovery on February 6, 1997,
reset applicant's testinony period to close on March 28,
1997, some three and one-half nonths after the previously-
reset closing date for applicant's testinony period, i.e.,
Decenber 15, 1996. Opposer argues that, in equity, opposer
is entitled to a simlar extension of its own testinony
peri od.

Wth respect to the reasons for opposer's failure to
present testinony, opposer asserts that it is possible that
opposer's counsel failed to properly or tinmely docket the
Board' s August 21, 1996 order approving opposer's July 22,
1996 notion to extend trial dates, but that opposer cannot

determne with certainty whether that is so. Qpposer
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conjectures that the docketing failure may have resulted
froma m shandling of the docketing slips for this case, or
froma confusion of this case with a different case al so
pendi ng between the parties. (Qpposer states that its
counsel evidently received a copy of the order, but it does
not know exactly when, inasnuch as the order does not bear
opposer's counsel's mailroomrecei pt stanp or docketing
notations, nor does it bear a nmailing date fromthe Board.3

Finally, opposer argues that it has acted in good faith
inits attenpts to cure its inadvertent error, that opposer
has prosecuted this case vigorously through discovery, that
the outcome of this case is very inportant to opposer's
busi ness, and that, accordingly, opposer's testinony period
shoul d be reopened so that opposer may have its "day in
court."

I n support of its notion, opposer has submtted the
affidavits of its counsel, of its counsel's secretary who
was responsi bl e for docketing matters, and of opposer's
presi dent .

Applicant, acting pro se in this case, filed a brief in

opposition to opposer's notion to reopen, supported by the

3Opposer has subnmitted a copy of the August 21, 1996 order it
received fromthe Board. As noted above, that copy clearly
shows the Board's stanp thereon, which states that opposer's
nmotion to extend dates was approved as uncontested on August 21,
1996. Under the Board's practice, the date stanped on the order
is deened to be the "mailing date" of the order. The
docunentary materials submtted by opposer reveal that its
counsel received every other Board order within several days of
the mailing date stanped on the order.
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affidavit of its president. |In essence, applicant argues
that, inasmuch as opposer is represented by experienced
counsel, its failure to abide by the Board's trial schedule
is inexcusable. Applicant also asserts that it has been
prejudi ced by the delay caused by opposer's failure to
present evidence, that it will be prejudiced if opposer is
gi ven anot her opportunity to present evidence, that a
reopeni ng of opposer's testinony period will have an i npact
on the resources of the Board, and that opposer has been

uncooperative during this proceeding.

[11. DI SCUSSI ON AND ANALYSI S
A.  Excusabl e Negl ect.
Qpposer's notion to reopen its testinony period is
governed by FRCP 6(b), nmade applicable to Board proceedi ngs
by Trademark Rule 2.116(a). Rule 6(b) provides as foll ows:

(b) Enlargement. Wen by these rules or by a notice

gi ven thereunder or by order of court an act is
required or allowed to be done at or within a specified
time, the court for cause shown nay at any tinme in its
discretion (1) wth or without notion or notice order
the period enlarged if request therefor is nade before
the expiration of the period originally prescribed or
as extended by a previous order, or (2) upon notion
made after the expiration of the specified period
permt the act to be done where the failure to act was
the result of excusable neglect; but it may not extend
the tinme for taking any action under Rules 50(b) and
(c)(2), 52(b), 59(b), (d) and (e), 60(b), and 74(a),
except to the extent and under the conditions stated in
t hem
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| nasnmuch as opposer's previously-assigned testinony period
al ready had | apsed by the tine that opposer filed its
noti on, opposer is not entitled to have its testinony period
reopened unless the Board, in its discretion, determ nes
that opposer's failure to present testinony or other
evi dence during that previously-assigned testinony period
was the result of excusable neglect. FRCP 6(b)(2).

The Board and the Court of Appeals for the Federal

Crcuit previously have defined "excusabl e neglect"” as

failure to take the proper steps at the proper
time, not in consequence of the party's own
carel essness, inattention, or wllful disregard
of the process of the court, but in consequence
of sone unexpected or unavoi dabl e hindrance or
accident, or reliance on the care and vigil ance
of his <counsel or on promses made by the
adverse party.

Hewl ett-Packard Co. v. O ynmpus Corp., 18 USPQ@d at 1712
(citing Black's Law Dictionary 508 (5th ed. 1979)).
However, it appears that the Board' s reliance on this
definition of excusable neglect nust be revisited in |ight
of the Suprene Court's decision in Pioneer.

I n Pioneer, the Supreme Court found, in a sharply
di vided five-to-four decision, that a creditor in a
bankruptcy case had shown that its failure to tinely file
its proof of claimwas the result of excusabl e neglect,
within the nmeani ng of Bankruptcy Rule 9006(b) (1), and that

its late-filed proof of claimaccordingly should have been
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accepted by the Bankruptcy Court.4 1In so deciding, the
Court's majority rejected any "bright-1line" approach to
determ ni ng whet her excusabl e negl ect exists, i.e., an
approach under whi ch excusabl e negl ect could be found only
upon a showing that the novant's failure to take tinely
action was caused by circunstances beyond its reasonabl e
control, or under which any show ng of fault on the part of
the late filer would defeat a claimof excusable neglect.
The Court reasoned that because "neglect," by
definition, enconpasses oni ssions to act caused by
carel essness, it would be inproper to hold that excusable
negl ect can be shown only when the failure to act was caused
by intervening circunstances beyond the party's control, or
to hold that om ssions caused by inadvertence, m stake or
carel essness are per se not within the anmbit of excusable
negl ect. "Although inadvertence, ignorance of the rules, or
m st akes construing the rules do not usually constitute
"excusabl e’ neglect, it is clear that 'excusable neglect’
under Rule 6(b) is a somewhat 'elastic concept' and is not
limted strictly to om ssions caused by circunstances beyond
the control of the novant." Pioneer, 507 U. S. at 392.
However, unless the party's neglect is "excusable," the
party wll not be entitled to a reopening of the tine for

taking action. 1In the context of the bankruptcy case before

4Bankruptcy Rule 9006(b)(1) is essentially identical to FRCP
6(b).
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it, the Court stated that because Rule 9001(b)(1) requires
that the party's neglect of the date for taking required
action be "excusable," the Rule will "deter creditors or
other parties fromfreely ignoring court-ordered deadlines
in the hopes of winning a perm ssive reprieve under Rule
9006(b)(1)." 1d. at 395.

According to the Court, the determ nation of whether a

party's neglect is excusable is

at bottom an equitable one, taking account of

al | rel evant circunstances surrounding the

party's om ssion. These include. . .the danger

of prejudice to the [nonnovant], the |length of

the delay and its potential inpact on judicial

proceedi ngs, the reason for the delay, including

whether it was within the reasonable control of

t he novant, and whet her the novant acted in good

faith.
ld. at 395. The Court also held that, under our system of
representative litigation, a party nmust be held accountable
for the acts and om ssions of its chosen counsel, such that,
for purposes of nmeking the "excusabl e neglect™
determnation, it is irrelevant that the failure to take the
requi red action was the result of the party's counsel's
negl ect and not the neglect of the party itself. Pioneer,
507 U.S. at 396 (citing Link v. Wabash R Co., 370 U. S. 626
(1962) and United States v. Boyle 469 U S. 241 (1985)).

Applying this analysis to the Chapter 11 bankruptcy
case before it, the Suprene Court noted that the courts

bel ow had specifically found that the creditor/nmovant and

10
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its counsel had acted in good faith, and that the creditor's
late filing of its proof of claimposed no danger of
prejudice to the debtor or of disruption to efficient
judicial adm nistration. |ndeed, the Court observed, the
Bankruptcy Court had taken judicial notice of the fact that
the debtor's second anended pl an of reorganization actually
accounted for the creditor's claim despite the creditor's
failure to file a tinely proof of claim

Regarding the third "excusability" factor, i.e., the
culpability of the novants and/or their counsel, the Court
gave little weight to the fact that counsel was experiencing
upheaval in his |aw practice at the tinme the proof of claim
was due.®> However, the Court considered it "significant"
that the notice of the proof of claimbar date provi ded by
t he Bankruptcy Court was "outside the ordinary course in

bankruptcy cases,"” remarking as foll ows:

As the Court of Appeal sl noted, ordinarily the
bar date in a bankruptcy case should be
prom nently announced and acconpanied by an
explanation of its significance. See 943 F. 2d,
at 678. W agree with the court that the
"pecul i ar and inconspi cuous placenent of the bar
date in a notice regarding a creditors[']
nmeeting, " wi t hout any indication of t he

5Counsel had expl ai ned that the proof of claimbar date, of

whi ch he was unaware, cane at a tine when he was experiencing "a
maj or and significant disruption” in his professional life
caused by his withdrawal fromhis former law firm Because of
this disruption, counsel did not have access to his copy of the
case file until after the bar date had passed. 1d. at 384.

6The Court is referring to the Court of Appeals for the Sixth
Crcuit.

11
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significance of the bar date, left a "dramatic
anbiguity” in the notification. |bid.

Id. at 398-99.

The Court concl uded:

This is not to say, of course, that respondents’
counsel was not remss in failing to apprehend
the notice. To be sure, were there any evidence
of prejudice to petitioner or to judicial
admnistration in this case, or any indication
at all of bad faith, we could not say that the
Bankruptcy Court abused its discretion in
declining to find the neglect to be "excusable."
In the absence of such a show ng, however, we
conclude that the unusual form of notice
enployed in this case requires a finding that
the neglect of respondents' counsel was, under
all the circunstances, "excusable."

ld. (Court's footnote regardi ng bankruptcy procedure

omtted).

B. Opposer Has Not Denonstrated Excusabl e Negl ect.
Appl yi ng the Pioneer excusable neglect analysis to the
present case, the Board finds as foll ows.
Turning first to the third Pioneer factor, i.e., the
reason for the delay, including whether it was within the

reasonabl e control of the nobvant,” the Board finds that

‘I'n undertaking the Pioneer analysis, several of the Circuit
Courts of Appeals have stated that this third Pioneer factor may
be deened to be the nost inportant of the Pioneer factors in a
particul ar case. See, e.g., Winstock v. Cleary, Gottlieb,
Steen & Ham Iton, 16 F.3d 501, 503 (2d Cir. 1994); City of
Chanute, Kansas v. WIllians Nat. Gas Co., 31 F.2d 1041, 1046
(10th G r. 1994); Thonpson v. E.|.duPont de Nemours & Co., Inc,
76 F.3d 530, 534 (4th Gir. 1996).

12
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opposer's failure to present evidence during its assigned
testi nony period was caused by circunmstances wholly w thin
opposer's reasonable control, i.e., the failure of opposer's
counsel 's docketing system?8 Qpposer's counsel acknow edges
that the Board's August 21, 1996 order resetting trial dates
was received and docketed, but asserts that he cannot
determine with certainty when it was recei ved and docket ed,
or why the case was not properly called up for appropriate
action prior to or during opposer's testinony period.

After careful review of opposer's affidavits and their
attachnments, the Board finds that opposer has failed to show
t hat anyone ot her than opposer and its counsel are
responsi bl e for opposer's failure to properly docket and/or
call up the case for proper and tinely action. Unlike the
Bankruptcy Court's notice involved in Pioneer, there was no
anbiguity in the Board's August 21, 1996 order notifying
opposer that its notion to extend trial dates had been
gr ant ed.

Additionally, it is significant that the trial dates

set forth in the Board's August 21, 1996 order were sel ected

8The Board, and its reviewi ng Court, have held that docketing
errors and breakdowns do not constitute excusable neglect. See
WIlliams v. Five Platters, Inc., 510 F.2d 963, 184 USPQ 744
(CCPA 1975); Litton Business Systens, Inc. v. J.G Furniture
Co., 190 USPQ 428 (TTAB 1976), recon. den., 190 USPQ 431 (TTAB
1976). After Pioneer, it is doubtful that docketing errors
shoul d be held, per se, to be inexcusable neglect. However, the
previ ous case |aw on the subject of docketing errors is directly
relevant to the third Pioneer factor, i.e. whether a party's

del ay or om ssion was caused by circunstances within its
reasonabl e control

13
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and proposed by opposer in its July 22, 1996 consented
motion to extend trial dates. Opposer apparently and
i nexplicably failed to docket those proposed trial dates
when it submtted its July 22, 1996 notion.® Thus, even if
the Board were to assune (which it does not) that opposer's
counsel was not negligent in failing to docket the Board's
August 21, 1996 order approving opposer's July 22, 1996
consented notion to reset trial dates, opposer's counsel
clearly was remiss in failing to ascertain the status of
that notion prior to the opening, or the close, of the
reschedul ed testinony period he hinself had set out for
opposer . 10

In short, the Board finds that opposer's failure to
present evidence during its assigned testinony period was
solely the result of counsel's negligence, which, under
Pi oneer, the Board nust attribute to opposer itself.
Because the reason for opposer's failure to present evidence

during its testinony period was wholly wthin the reasonabl e

9The record shows that, upon receipt of applicant's May 14, 1996
nmotion to extend trial dates, opposer docketed the proposed new
trial dates without waiting for the Board to approve applicant's
notion. See Affidavit of Cherise L. Knox, opposer's counsel's
secretary, at paragraph 15. Opposer does not explain why the
proposed extended trial dates included in its own July 22, 1996
motion were not simlarly docketed.

0] n addition to failing to properly docket the new trial dates
requested in its July 22, 1996 notion and approved by the Board
on August 21, 1996, opposer also apparently failed to review the
status of the trial schedule both when it filed its October 7,
1996 consented notion to extend its tinme to respond to
applicant's second set of discovery requests, and when it filed
its Decenber 5, 1996 brief in opposition to applicant's Novemnber
15, 1996 notion to conpel discovery.

14
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control of opposer, the third Pioneer factor weighs heavily
agai nst a finding of excusable negl ect.

Turning next to the first Pioneer factor, i.e., the
danger of prejudice to applicant, it does not appear from
this record that applicant's ability to defend agai nst
opposer's clains has been prejudiced by opposer's failure to
adhere to the trial schedule. That is, there has been no
showi ng that any of applicant's w tnesses and evi dence have
becone unavail able as a result of the delay in proceedi ngs.
See, e.g., Pratt v. Philbrook, 109 F.3d 18 (1st G r
1997) .11 See al so Paol 0's Associates Ltd. Partnership v.
Bodo, 21 USPQ2d 1899, 1904 (Commir 1990). In view thereof,
the Board finds that this first Pioneer factor weighs in

favor of a finding of excusabl e neglect. 12

1 n Pratt, the First Circuit stated:

From our vantage point it is difficult to see what

cogni zable prejudice, in the sense, for exanple of
| ost evidence, would cone to the defendant from
reopening the case. O course, it is always

prejudicial for a party to have a case reopened after
it has been closed advantageously by an opponent's
defaul t. But we do not think that is the sense in
which the term ' prejudice' is used in Pioneer.

Pratt v. Phil brook, 109 F.3d at 22.

12However, that is not to say that applicant has been unaffected
by the delay caused by opposer's failure to abide by the trial
schedule in this case. The determ nation of whether applicant
is entitled to registration of its mark, and thus the possible

i ssuance of any such registration, obviously have been

irrenmedi ably del ayed. Furthernore, the Board is not persuaded
by opposer's argunment that applicant's failure to file a notion
to dism ss the opposition under Trademark Rule 2.132(a) is

evi dence of an absence of prejudice, under the first Pioneer
factor.

15
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As for the second Pioneer factor, i.e., the length of
the delay and its potential inpact on judicial proceedings,
the Board notes that opposer's testinony period closed on
Novenber 14, 1996 and that opposer did not file its notion
to reopen until February 27, 1997, sone three and one-half
months |l ater. However, in addition to the tinme between the
expiration of the time for taking action and the filing of
the notion to reopen, the calculation of the Iength of the
del ay in proceedings al so nust take into account the
addi tional, unavoi dable delay arising fromthe tinme required
for briefing and deciding the notion to reopen. The inpact
of such delays on this proceeding, and on Board proceedi ngs
generally, is not inconsiderable. Proceedings before the
Board already are quite | engthy because they nust be
conducted on the witten record rather than by live
testi nony.

More fundanental |y, however, it cannot escape the
notice of any interested observer of or participant in
proceedi ngs before the Board that the Board's steadily
grow ng docket of active cases, and the resulting inevitable
increase in notion practice before the Board, are
increasingly straining the Board' s scarce resources. The
Board, and parties to Board proceedi ngs generally, clearly
have an interest in mnimzing the anmount of the Board's
time and resources that nust be expended on nmatters, such as
nost contested notions to reopen tinme, which conme before the

Board solely as a result of sloppy practice or inattention

16
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to deadlines on the part of litigants or their counsel. The
Board's interest in deterring such sloppy practice weighs
heavi |y against a finding of excusabl e neglect, under the
second Pi oneer factor.

Finally, under the fourth Pioneer factor, there is no
basis in this record for finding that opposer's failure to
present evidence during its assigned testinony period was
the result of bad faith on the part of opposer or its

counsel

C. Conclusion: Opposer's Mtion to Reopen is Deni ed.

In the Board' s considered opinion, the dom nant factors
in the "excusable neglect” analysis in this case are the
second and third Pioneer factors. The absence of prejudice
and bad faith in this case, under the first and fourth
Pi oneer factors, is outweighed by the conbi nation of
ci rcunst ances under the second and third Pioneer factors
which are present in this case: opposer's failure, caused
sol ely by opposer's negligence and inattention, to appear
for trial in accordance with the trial schedul e approved by
t he Board on opposer's own notion; the unnecessary and
ot herwi se avoi dabl e delay of this proceeding and expenditure
of the Board's resources, which are direct results of
opposer's negligence; and the Board's clear interest in
deterring such negligence in proceedings before it, an
interest which is shared generally by all litigants with

cases pendi ng before the Board.

17
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In short, after consideration of all of the
circunstances in this case and of the relevant authorities,
and in the exercise of its discretion after a careful
bal anci ng of the Pioneer factors, the Board finds that
opposer has not denonstrated that its failure to appear and
present evidence during its assigned testinony period was
the result of excusable neglect. Accordingly, opposer's
notion to reopen its testinony period is denied. FRCP

6(b)(2).13

V. DECISION - OPPOSITION DI SM SSED W TH PREJUDI CE

In view of our denial of opposer's notion to reopen its
testinony period, and i nasnuch as opposer failed to offer
any evi dence what soever in support of its clainms during the
peri od assigned to opposer for presentation of its case-in-
chief, we find that opposer has failed to carry its burden

of proof in this case, and that opposer therefore cannot

13The Board i s not persuaded by opposer's argunent that its
testinmony period should in equity be reopened in view of the
Board' s reopening of applicant's testinony period after denial
of applicant's nmotion to conpel discovery. Applicant's notion
to conpel was filed on Novenber 15, 1996, prior to the opening
of its testinony period but after the expirati on of opposer's
testinmony period. |In resetting trial dates upon decision of
applicant's notion, the Board nerely returned the parties to
their respective positions as of the filing of the notion.
Furthernore, opposer is unpersuasive in arguing that its notion
to reopen its testinony period should be granted because it is
entitled to its "day in court.” Qpposer had its day in court,
namely, the thirty-day testinony period which opposer itself had
r equest ed.

18
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prevail herein.14 Further proceedings in this case thus

havi ng been rendered unnecessary, 1> the opposition is

14The mi scel | aneous docunentary materials attached to opposer's
noti ce of opposition are not evidence in this case. Trademark
Rul e 2.122(c).

151t is unnecessary to reset remaining trial dates in this case,
in view of opposer's failure to prove its case during its
assigned testinony period. The Board notes that, during
applicant's previously-reset testinony period and prior to the
suspensi on of these proceedings for consideration of opposer's
nmotion to reopen, applicant filed a notice of reliance by which
it introduced into evidence a copy of a design patent, issued to
applicant's president on February 11, 1997, covering "the
ornanent al design of a punpkin scoop." This evidence subnitted
by applicant does not in any way support or prove opposer's
case-in-chief. The Board will not schedule a rebuttal testinony
period for opposer, because even if opposer were to succeed in
rebutting applicant's evidence regardi ng applicant's design
patent, opposer still will have failed to prove its case-in-
chief. Furthernore, if opposer were to attenpt to introduce
evidence in support of its case-in-chief during a rebutta
testinmony period, the evidence would constitute inproper

rebuttal and would not be considered by the Board. See Hester

I ndustries, Inc. v. Tyson Foods Inc., 2 USPQ2d 1646 (TTAB 1987).

19
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di sm ssed with prejudice.

J. D. Sans

J. E. R ce

P. T. Hairston

Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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