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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by McCaw Cel | ul ar
Communi cations, Inc.1 to register the designation 1-800-

| MMG NE for "cellular tel ephones and parts therefor; pagers

1The application originally was filed by McCaw Cel |l ul ar
Communi cations, Inc., and all of the papers in this case,
i ncluding applicant's briefs, were filed by its attorney, Lynne

E. G aybeal. After all the briefs were in, applicant filed a
substitute power of attorney, with the new attorneys bei ng shown
above. In that paper, it was stated that the applicant,
formerly McCaw Cel | ul ar Conmuni cations, Inc., is now AT&T

Wreless Services, Inc. A check of Ofice records reveal s,
however, that the appropriate assignment docunents have not been
recorded. See: Trademark Trial and Appeal Board Manual of
Procedure, 88 125, 512.01 and 512. 03.
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and parts therefor; facsimle machines and user manual s and
i nstructional books sold as a unit therewith."2

The Trademark Exam ning Attorney has refused
regi stration under Sections 1, 2 and 45 of the Act?® on the
ground that the designation sought to be registered, as used
on the specinens of record, does not function as a
trademar k

After an initial exam nation and entry of an exam ner's
amendnent relating to the identification of goods, the
application was approved for publication and the nmark was

published in the Oficial Gazette. No opposition being

filed, the Ofice issued a notice of allowance. Applicant
subsequently filed a statenent of use with the required
speci nens. Upon revi ew of these docunents, the Exam ning
Attorney issued the refusal. Wen the refusal was nmade
final, applicant appealed. Applicant and the Exam ni ng
Attorney have filed briefs.

Applicant contends that 1-800-1MAG NE, as it appears on
t he speci nens of record, functions as a trademark to
identify and distinguish applicant's goods fromthe goods of
others. That is to say, the designation sought to be

regi stered functions both as a phone nunber to contact

2Application Serial No. 74/801,178, filed Novenber 13, 1991,
based on a bona fide intention to use the mark in conmerce.
Appl i cant subsequently filed a statenent of use all eging dates
of first use of July 1992.

3The Exami ning Attorney's reference to Section 3 is unnecessary
i nasnmuch as the invol ved application does not involve a service
mar K.
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applicant, as well as a trademark. Applicant asserts that
custoners call 1-800-1 MAG NE to purchase applicant's goods,
that the fact that the phone nunber is used on the specinens
as part of a phrase does not dimnish its source-indicating
function, and that the designation is one of a famly of

| MAG NE mar ks used by applicant to identify applicant's
vari ous goods and services. |In urging that the refusal be
reversed, applicant submtted the declaration of Bryn
Frazier, applicant's assistant corporate advertising
manager. M. Frazier states, in pertinent part, that
potential customers can and do call the 1-800-1MAG NE phone
nunber to order products and to obtain information about
applicant's products and services; and that the phone nunber
appears on | abels on the products on display at applicant's
stores and on the products when they are sold. Applicant

al so relied upon the declaration of Louis Briones, the
account director of an outside advertising agency who
handl es advertising for applicant's goods.4 1In this
connection, M. Briones asserts that applicant frequently
uses 1-800-1 MAG NE and | MAG NE NO LIMTS together in the
advertising and sale of its goods and services. The
declaration is acconpanied by five advertisenents that

applicant has placed: two on the radio, one in a printed

4M. Briones' declaration and rel ated exhibits were submtted
with applicant's appeal brief. Although the submni ssion of
evidence with an appeal brief is untinmely, the Exam ning
Attorney in this case considered the evidence as if properly

i ntroduced. Thus, we have treated the evidence to be of record.
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publication and two in golf tournanent publications. The
text of the radio advertisenments shows that at the end of
the ad, the announcer says "Cellular One. No one delivers
better service, better call quality or better
coverage...Call 1-800-1MAG NE." The printed advertisenents
instruct interested readers to "call us at 1-800-1MAG NE. "
Applicant also submtted a list of six third-party
registrations of "1-800-..." marks. Lastly, applicant has
relied upon a list of its registrations and applications for
mar ks conprising, in whole or in part, the word "I MAG NE. "
The list was followed up with soft copies of these official
records.> Applicant places significant value on its
ownership of Registration No. 1,718, 806, issued Septenber
22, 1992, for the mark 1-800-1 MAG NE for "tel ecomunication
services."

The Exam ning Attorney maintains that the speci nens do
not show use of 1-800-1MAG NE as a trademark for the
identified goods. Rather, in the Exam ning Attorney's view,
t he speci mens show use of the phone nunber as part of a

phrase that is nerely informational (that is, custoners and

5Al t hough the list prepared by applicant is not sufficient to
properly make of record applicant's registrations and
applications, the soft copies are sufficient to do so. And,
while the soft copies were not submitted until applicant filed
its appeal brief, the Examining Attorney, in his brief,
addresses applicant's "fam |y of marks" argument based on this
evidence. Inasmuch as the Exami ning Attorney did not object to
this evidence, but rather essentially treated it as if properly
made of record, we have considered the evidence in reaching our
deci si on.
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potential custonmers can obtain nore information about
applicant's goods and services by calling 1-800-1 MAG NE).

The term "trademark"”, as defined in relevant part in
Section 45 of the Trademark Act, neans "any word, nane,
synbol, or device, or any conbination thereof used by a
person to identify and distinguish his or her goods,

i ncl udi ng a uni que product, fromthose manufactured or sold
by others and to indicate the source of the goods, even if
that source is unknown." Clearly, not every word or

conbi nati on of words which appears on an entity's goods
functions as a tradenmark. In re Rem ngton Products Inc., 3
USPQ2d 1714 (TTAB 1987). Thus, the nere fact that
applicant's 1-800-1 MAG NE t el ephone nunber appears on the
speci nens does not neke it a trademark. To be a mark, the
desi gnation nust be used in a manner cal culated to project
to purchasers or potential purchasers a single source or
origin for the goods. Mere intent that a word or

conbi nati on of words functions as a trademark is not enough
in and of itself to nmake the word or conbination of words a
trademark. Id.

A critical elenment in determning whether a termis a
trademark is the inpression the term nmakes on the rel evant
public. 1In the type of case presently before us, the
i nqui ry beconmes a question of whether the designation sought
to be registered woul d be perceived as a source indicator

or, rather, as nerely an informational telephone nunber.
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Based on the evidence of record, with a particul ar eye
toward the specinmens (labels affixed to the goods), we find
that 1-800-1MAG NE is nerely an informational phone nunber
that woul d not be perceived by others as a trademark for
applicant's goods. The speci nens show prom nent use of
applicant's mark CELLULARONE. |In subordinate fashion in
smal | print appear the follow ng uses: "Additional
i nformati on on phones and service--1-800-1 MAG NE" or "For
information or service call 1-800-1MAG NE'. A sanple

speci nen | abel is reproduced bel ow.

ey - PSPt £ 58 BrR AP ACV T e A _ . P

See under battery for
operating instructions.

! .
; ® ) Customer Care call 611 .
. \ Emergency Information call 911

Additional information on phones
and service - 1-800-IMAGINE’
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Applicant's uses of 1-800-1MAG NE convince us that it
woul d be perceived as nothing nore than an informational
t el ephone nunber that interested consuners could call.
Every use by applicant of 1-800-1MAG NE, which is the
specific proposed mark at issue here, is that of a phone
nunber to call for additional information on applicant's
products and services. W cannot find, based on the
evi dence of record, that 1-800-1MAG NE has been used in such
a manner that it would be readily perceived as identifying
t he specified goods and distinguishing a single source or
origin for the goods. As the Exam ning Attorney points out,

the fact that consunmers can purchase applicant's goods by
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calling the tel ephone nunber may bear on use of the

t el ephone nunber as a service mark, but does not, as
denonstrated by the speci nens, show trademark use for
goods. 6

The third-party registrations of "1-800-..." marks are
not persuasive of a different result in this case. Although
uni formtreatnment under the Trademark Act is an
admnistrative goal, our task in this appeal is to determ ne
whet her applicant's particular mark is registrable. As the
Board often has stated, each case nust be decided on its own
facts, and we are not privy to the file records (in
particul ar, the specinens) of the registrations which
applicant listed. Likew se, applicant's ownership of
several registrations and applications for | MAG NE marks
does not conpel a different result.

This case is distinguishable fromthe one heavily
relied upon by applicant, nanely, In re Safariland Hunting
Corp., 24 USPQd 1380 (TTAB 1992). Suffice it to say that

there the record as a whol e established that the nark had a

source-indicating function. Here, 1-800-1MAG NE woul d be

6Applicant's reliance on Amica Mitual Insurance Co. v. R H
Cosnetics Corp., 204 USPQ 155 (TTAB 1979) is mi spl aced.

Applicant argues that its tel ecomrunication goods are intinmately
related to its tel ecommunication services such that "this
nexus...strengthens the mark's function as an identifier of a
singl e source for the goods." (brief, p. 9) Applicant overl ooks
an inportant observation by the Board in that case, however, to
the effect that there was a distinction between the trademark
and service mark use of AM CA for purposes of registration

That sane distinction applies here.
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perceived as nerely a tel ephone nunber to call for nore
i nformati on about applicant's goods and servi ces.

The briefs have made and debated, and we have
consi dered, argunents other than those we have di scussed
above, all of which we find unnecessary to specifically
coment on.

Decision: The refusal to register is affirnmed.

R L. Sinmms

T. J. Quinn

C. E Wilters
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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