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U. S. DEPARTMENT OF COMVERCE
PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Serial No. 74/620, 602

Robert E. Kleve for Telpro Inc.

Karen K. Bush, Senior Exam ning Attorney, Law Ofice 104
(Sidney |I. Moskow tz, Managi ng Attorney).

Bef ore Hanak, Quinn and Hohein, Adm nistrative Trademark Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Telpro Inc. has filed an application to register the
mar k reproduced bel ow for "construction equi pnent, nanely [a]

manual |y operated dry wall lifter".1

1 Ser. No. 74/620,602, filed on January 11, 1995, which alleges dates
of first use of January 1, 1975.
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Regi stration has been finally refused pursuant to
Sections 1, 2 and 45 of the Trademark Act, 15 U.S.C. 88 1051,
1052 and 1127, on the ground that, rather than constituting
"instruction panphlet[s], included in the packagi ng of [the]
goods," as stated in the application, the specinens, according to
t he Seni or Exam ning Attorney, "are unacceptable as evidence of
actual trademark use because they are advertising brochures.™
The back and front of applicant's speci nens, and the inside pages

thereof, are respectively reproduced bel ow



Ser. No. 74/620, 602

The PANELLIET® Drywal Lift

collapses sasily to fit into the trunk of The DAYWALL LIFTER

most cars, ships via UPS in twa MODEL 138-2
Cartons, (net weight: approx. 100 |bs.),
and requires no taals to assembie.

— Woelded stee! construction

— Fast action, single stage
winch with silent, cam lock
brake

— High tensile, 1/8" aircraft
cable '

— Easy rolling, 5" casters

TRY A BETTER
WAY WITH

PanelLFT,

AVAILABLE:

Special telescoping
sections for ceilings
or walis up to 15’

AT

[Go to library for copy of other spec. pages]

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal that the
specinens fail to evidence trademark use.

Applicant, while conceding in its brief that its
brochures or panphlets "are admttedly advertisenents" within the
comonl y accepted neani ng of such term argues that the specinens

"are nore than nere advertisenments" because "they are clearly and
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obviously instructional in nature". Specifically, applicant
asserts that:

In this instance, the brochure describes and
instructs as to how to use and assenbl e the
device in seven different situations, with
seven pictures show ng and instructing its
use in these seven different situations.

This is nore than ... [a] nere advertisenent,
illustration or announcenent|[.] This is
clearly ... [a product] booklet instructing
primarily as toits use ... in howto |oad,
how to install a drywall on a ceiling, howto
install drywall on upright walls, upper and

| oner, how the legs are foldable ... to pass
t hrough doorways, and how to di sassenbl e the
conponents for storage. Wile the
instructions [in the brochures] may be | ess
detailed than a ... conprehensive
instructional manual ..., there is no case

| aw supporting a position that they are not
accept abl e specinens ... sinply because they
are brief in their instructional nature ..

or because they are not as conprehensive as a
full[-]fl edged manual . That has not been a
requi renent by any case | aw.

In addition, applicant contends that in order to be acceptable as
speci nens, brochures or panphlets need not pertain solely to
instructions as to assenbly of the goods. Instead, applicant

mai ntains, if brochures or panphlets contain instructions as to
use or operation of the goods, then such materials are acceptable
as speci nens evidencing trademark use.

Wil e we have no quarrel wth applicant's contention
that an instructional panphlet or brochure may indicate the use
or operation of goods rather than, or in addition to, just
providing instructions in their assenbly, we concur with the
Seni or Exam ning Attorney that the speci mens furnished by

applicant are nerely advertising brochures which tell and
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illustrate only information about the principal capabilities and
attributes of applicant's manually operated dry wall lifters. As
such, the specinens are not instruction sheets and are thus
unaccept abl e as evidence of actual trademark use.

It is settled, as the Senior Exam ning Attorney
correctly points out in her brief, that invoices, announcenents,
order forms, bills of lading, leaflets, flyers, brochures,
publicity rel eases and other printed advertising materials are
general ly not acceptable as speci nens of trademark use. See,

e.g., Inre Bright of Anerica, Inc., 205 USPQ 63, 71 (TTAB 1979).

Moreover, while the Board in In re Utraflight Inc., 221 USPQ
903, 906 (TTAB 1984), held that an "assenbly instruction manual
packed with applicant's gliders and bearing the 'LAZAIR mark is
an accept abl e speci nen of use" because such a speci nen was, "by
any reasonable interpretation, part of the goods thensel ves" and,
hence, "application of the mark to such an 'insert' or
"“instruction sheet' is an application of the mark to the goods,"
the Board in its opinion was al so careful to state that:

A simlar situation would be presented in the
case of a mark applied to a user's guide for
a conputer program which guide nust be
considered an integral part of the goods

t hensel ves. By contrast, a package insert
that is no nore than an invoice or
advertisenment on which the mark appears nay
not be proper affixation of the mark to the
goods.

Here, applicant's specinmens do not instruct one as to
the assenbly, use or operation of its dry wall lifters; instead,

t he speci nmens are nothing nore than advertising brochures which
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contain ei ght photographs of applicant's dry wall lifter and
acconpanyi ng text or captions that, while respectively depicting
and/ or summari zing various capabilities and attributes of the
product, sinply do not provide any instructions as to its manner
of assenbly, use or operation. Merely illustrating applicant's
dry wall lifter in use and highlighting certain features thereof
is not the sane as instructing purchasers and other users of the
product on how to use it.

We agree, therefore, with the foll ow ng observations
made by the Senior Exam ning Attorney in her brief:

[ Aln exam nation of the specinens does not
reveal any "how to" instructional
characteristics. The booklet shows various
pictures of the dry wall lifter in use with
captions about the photographs. These
captions include "cradle also tilts
longitudinally (as shown) up to 10 degrees";
"supports sheets on walls up to 11 feet";
"tripod legs fold to allow assenbled unit to
pass through doorways"; "easily portable
conponents" and "easy rolling, 5" casters".
The Exam ning Attorney fails to see how the
caption "cradle also tilts longitudinally (as
shown) up to 10 degrees” instructs one "how
to" load the product, or how the terns
"easily portable conponents” instructs [sic]
one "how to" disassenbl e the product.

The captions do nothing nore than
i nform one about the product: it can support
a sheet of dry wall up to 11 feet in |ength;
the tripod |legs can be folded to allow the
unit to pass through doorways w thout
di sassenbling it. But the captions fail to
i nform one how to assenbl e the product so
that it will hold that 11[-]foot piece of dry
wall or howto fold the legs so it can be
noved t hrough a doorway. Furthernore, a
phot ograph of the di sassenbled dry wall
lifter with the wording "easily portable
conponent s" has no verb, |et alone any



Ser. No. 74/620, 602

i nstructional value as to how to di sassenbl e
the product in order to make it easily
portable. The specinens do not instruct;
they nmerely tout characteristics and
capabilities of the product. They are not

instructional manual s or instructional guides
and are therefore not acceptabl e specinens.

It is thus readily apparent that the specinens
subm tted by applicant are just advertising and nothi ng nore.
The phot ographs of applicant's product and the captions to such
phot ographs neither illustrate nor describe how applicant's dry
wall lifter is to be assenbled, used or otherw se operated.
Furthernore, the fact that applicant's brochures or panphlets are
pl aced i nside the packaging for its goods does not transform such
advertising, by any reasonable interpretation, into instruction
sheets or any other conponent of the goods. Applicant's
speci nens consequently are unacceptabl e as evi dence of actual
trademark use for its goods.

Decision: The refusal on the ground that the specinens

fail to evidence trademark use is affirned.

E. W Hanak

T. J. Quinn

G D. Hohein
Adm ni strative Tradenmark Judges,
Trademark Trial and Appeal Board



