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Opi nion by Hohein, Adm nistrative Trademark Judge:

The Board, on July 22, 2003, issued a decision
di sm ssing the opposition by Cross Country Bank to the
application for registration by Cross Country Financi al
Cor poration of the mark "CROSS COUNTRY FI NANCI AL CORPORATI ON"

for the services of "lease-purchase financing and coll ection
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of retail installnment sales contracts and consuner credit
transactions."” Although the opposition was originally brought
solely on the pleaded ground of priority of use and |ikelihood
of confusion, the Board, as part of its decision, granted a
contested notion by opposer to amend the pleadings to conform
to the evidence so as to include the additional grounds of
nmere descriptiveness and prinmary geographi cal descriptiveness.
Opposer, on August 21, 2003, tinely filed a request
for reconsideration of the Board's decision with respect to
the dism ssal of the nmere descriptiveness ground in view of
opposer's failure of proof with respect thereto.
Specifically, opposer requests that the Board "reconsider its
deci si on based on the evidence of record and the prevailing
authorities, and find that applicant ... ('CCFC ) is not
entitled to registration on the Principal Register under the
Trademark Act Section 2(e)(1) ... for descriptiveness
reasons.” Applicant tinely filed a brief in opposition to the
request for reconsideration and opposer submtted a reply
brief, which in our discretion we have also considered.l See

TBMP 8543 (2d ed. June 2003).

1 While the briefs subnmitted by the parties in connection with the

request for reconsideration are acconpani ed by nunerous evidentiary
exhibits, only those exhibits which were properly made part of the

trial record in this proceedi ng have been given consideration. In

particular, it is pointed out that the Board does not take judicial
notice of either third-party registrations or, in view thereof, the
file histories of such registrations. See, e.g., In re Duofold,
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Opposer, as stated in its request for
reconsi deration, essentially maintains that the Board "erred
inits determ nation of the descriptiveness of CCFC s mark by
not considering all of the avail able evidence and by
nm sapprehendi ng rel evant authority.” In particular, as to the
former, opposer contends that:

[ T] he Board's | engthy opinion does not
reflect consideration of two critical
pi eces of evidence: (1) evidence in the
application file reflecting the actual use
of the mark, and (2) testinmony by applicant
regardi ng such use. This evidence
denonstrates that CCFC s mark is
descriptive. CCFC uses its "Cross Country"
mark in close proximty to a map of the
United States, and its President testified
t hat he designed the brochures reflecting
this use to describe the services provided
by CCFC.

Wi | e opposer, furthernore, "respectfully notes that the

Board' s opi ni on nowhere addressed this evidence, which was the
subj ect of considerable discussion at the oral hearing,"” it is
telling that in neither its main brief nor its reply brief did

opposer, in discussing the ground of nmere descriptiveness,

Inc., 184 USPQ 638, 640 (TTAB 1974). Nonethel ess, even if certain
third-party registration evidence, although not properly form ng part
of the trial record, were to be considered, it would not change the
result herein inasnuch as it is well settled that that each case
ultimately nust be determned on its own nerits and that all owance of
prior third-party marks is not determ native of the registrability of
an applicant's mark. See, e.g., Inre Nett Designs Inc., 236 F.3d
1339, 57 USPQd 1564, 1566 (Fed. Cir. 2001) ["Even if sone prior

regi strations had sone characteristics simlar to [applicant's]
application, the ... allowance of such prior registrations does not
bind the Board or this court"].
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make any nention of, much |ess offer any argunent about, what
opposer now characterizes as "two crucial pieces of evidence.”
Li kewi se, despite a brief reference thereto by opposer's
counsel at oral hearing, the Board's opinion did not include a
speci fic and extended discussion of such evidence inasnmuch as
the principal focus of opposer's argunents, both in its briefs
and at the oral hearing, was based instead on one of several
dictionary definitions of the term"cross-country” which it
made of record by neans of a notice of reliance.

Moreover, it is plain in any event that in reaching
our decision, consideration was in fact given to such
evi dence, even though not specifically nmentioned therein. In
fact, all evidence of record, including (as particularly noted
in footnote 8) "all evidence furnished by opposer,"” was
consi dered, but the evidence nmade of record fails, as we
found, to constitute proof of the ground of nere
descriptiveness. The Board's decision, in this regard,
explicitly states, follow ng detailed discussions of certain
evi dence, that "[g]iven the absence fromthe record of any
ot her evi dence which serves to support opposer's
descriptiveness clainms, it is clear that opposer has not net
its burden of proof and that the opposition nmust fail"

(enmphasi s added) .
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Nonet hel ess, to | ay opposer's contentions to rest,
suffice to say that the evidence pointed to by opposer inits
request for reconsideration fails to constitute proof of nere
descriptiveness of applicant's mark. Specifically, as to the
speci mens of use in the file of the involved application, we
di sagree with opposer's assertion that the utilization of
"CCFC' s mark in imediate or close proxinmty to a map of the
country of the United States"” constitutes "uncontroverted
evi dence that CCFC s use of its 'Cross Country' mark is
descriptive." Aside fromthe fact that, as correctly observed
by applicant, the specinens of use in the file of its
application are not evidence on behalf of applicant and were
not ot herw se properly introduced into the record, see
Trademark Rule 2.122(b)(2) and TBMP 8704.03(a) (2d ed. June
2003), to the extent that such specinens nay be used as
evi dence agai nst applicant as adm ssions agai nst interest, see
TBMP 8704.04 (2d ed. June 2003), they fail to show that the
connotation of applicant's mark, as we found in our decision,
is anything nore than at nopbst suggestive of the nationw de

avai lability or scope of operation of applicant's services.
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Wth respect to the testinony presented by applicant

concerning the two specinens of use which it

i ntroduced as its

Exhi bit 6,2 opposer insists that (bold type in original):

CCFC offered two of the same specinmens
as exhibits to the deposition testinony of

its President, Christopher Lank.
speci nens, Exhibit 6 to the Lank
deposition, were explained by M.

The two

Lank as

"two exanples of marketing fliers that |
desi gned whi ch descri be the conpany's sal es

financing services. W' ve been

distributing fliers like this since 1991.
(Lank Dep. at 15:7-10 (enphasis added).
.... Both of the fliers introduced by
CCFC, which were designed to "describe

[ CCFC s] sal es financing services,"

utilize

the term " Cross Country" in conjunction
with a map of the U S.--describing the
geographi c range of the conpany's services.

The use of the term "Cross Country"
mark, in connection wth advertising CCFC s
services, in immediate or close proximty
to a mp of the United States, reveals the
descriptiveness of the mark--through which

CCFC characterizes its services as

avai l abl e across the country or from one

side of the country to the other.

After

consi deration of this evidence of the use
of CCFC s mark, applicant's mark shoul d be
refused registration on the Principal

Regi ster under the Trademark Act Section

2(e) (1) as nerely descriptive.

Opposer's contentions m scharacterize the evidence

of fered by applicant. The testinmony by applicant's president,

2 Al though counsel for opposer attended the deposition by tel ephone
and, anong ot her things, objected "to the use and entry of" the
document s which conprise Exhibit 6 "to the extent they were requested

i n discovery and not produced"” (Lank dep. at 15),

opposer wai ved such

objection by failing to preserve it in its main brief on the case.

See TBWP 8§707.04 (2d ed. June 2003).
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as the follow ng excerpt nakes absolutely clear, was in
response to a request that he identify the two pages of
documents which conprise applicant's Exhibit 6:
Q M. Lank, I'mgoing to hand you

two docunents that |I'mgoing to mark

collectively as Exhibit 6. Can you

identify these docunents for the record,

beginning with the first page.

A These are two exanpl es of

mar keting fliers that | designed which

descri be the conpany's sal es financing

services. We've been distributing fliers

i ke these since 1991.
Plainly, M. Lank is referring to marketing fliers which
explain the services offered by applicant; he is not
testifying that applicant's mark describes its services.
Mor eover, contrary to opposer's statenment, neither of the one-
sided marketing fliers which conprise Exhibit 6 has a map or
ot her depiction of the United States anywhere thereon.
Consequently, neither the above quoted testinony by
applicant's witness nor the associated exhibits has any
probative value with respect to denonstrating the alleged nere
descriptiveness of applicant's mark.

Finally, as to opposer's assertion that the Board
erred by "m sapprehending rel evant authority,” we discern no

error in our decision. QOpposer's argunents are essentially a

rehash of those previously asserted in its main brief and
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reply brief. Such argunents remain unpersuasive, however, for
the reasons set forth in our decision.

Accordi ngly, inasmuch as opposer has failed to show
that, based on the evidence properly of record and the
applicable law, the Board' s decision on the issue of nere
descriptiveness is in error and requires change, the request

for reconsideration is denied.



