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Bef ore Seeher man, Hohein and Hairston, Adm nistrative Tradenark
Judges.
Opi ni on by Hohein, Adm nistrative Trademark Judge:

Barcrest, Inc. has filed an application to register

SHOTfinder

the term "SHOTFI NDER, " in the format reproduced bel ow,
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for "accessories for hunters, nanely[,] electronic devices for
detecting and signaling the presence of netal objects in the
fl esh of gane aninmals."?!

Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U. S.C. 81052(e)(1l), on the
ground that, when used in connection with applicant’'s goods, the
term "SHOTFI NDER' is nerely descriptive of them

Appl i cant has appealed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

It is well settled that a termis considered to be
nmerely descriptive of goods or services, within the neaning of
Section 2(e) (1) of the Trademark Act, if it forthwith conveys
i nformati on concerning any significant ingredient, quality,
characteristic, feature, function, purpose, subject matter or
use of the goods or services. See, e.g., In re Guulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987) and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It is
not necessary that a termdescribe all of the properties or
functions of the goods or services in order for it to be
considered to be nerely descriptive thereof; rather, it is

sufficient if the termdescribes a significant attribute or idea

! Ser. No. 76341740, filed on Novenber 26, 2001, which alleges a date
of first use anywhere of March 15, 2001 and a date of first use in
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about them Moreover, whether a termis nerely descriptive is
determned not in the abstract but in relation to the goods or
services for which registration is sought, the context in which
it is being used or is intended to be used on or in connection
with those goods or services and the possible significance that
the termwould have to the average purchaser of the goods or
servi ces because of the manner of such use. See In re Bright-
Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus, "[w hether
consuners coul d guess what the product [or service] is from
consideration of the mark alone is not the test." Inre
American Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).
Applicant, while acknow edging in its brief that it
"does not deny that it may be asserted that Applicant's mark
suggests that the goods could be used to |ocate shot (netal
pi eces froma shotgun shell),"” argues that the term " SHOTFI NDER"
i s suggestive rather than nerely descriptive of its accessories
for hunters, nanely, electronic devices for detecting and
signaling the presence of netal objects in the flesh of gane
animals. Anong ot her things, applicant asserts that "SHOTFI NDER
is not a "dictionary word', nor is it, as far as Applicant is
aware, a word which had any exi stence in the conmon vernacul ar

unti|l Applicant coined it." Applicant urges, in viewthereof,

conmer ce of May 18, 2001.
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that such term"is a short, catchy way of suggesting uni que
characteristics of the goods"” and that any "potenti al
conpetitors (of which there are presently none, due to the novel
and proprietary nature of Applicant's business and products)
woul d be able to describe simlar products and advertise them
wi t hout the use of the termcoined by ... Applicant."” According
to applicant, "the word SHOTFI NDER suggest[s] to consunmers what
t he goods are capabl e of doing, nanely[,] |ocating shotgun
pellets or bullets, but [it] does not specify or suggest how
they will be |ocated, fromwhere they will be |ocated or what
happens once they are |ocated.™

Furthernore, applicant notes that incongruity in a
term"is a strong indicator of suggestiveness" and contends that
"the coined term SHOTFI NDER' (stylized) is particularly

i ncongruous because no one has ever produced or narketed a

device for locating nmetal shot in gane animals.” Applicant thus
mai ntai ns that the coined term"SHOTFI NDER, " "incl uding the
stylized 'l ook’ of the mark," is not nmerely descriptive of its
goods. In addition, applicant insists that, even if the words

"shot" and "finder" are regarded as nerely descriptive of its
goods by thensel ves, the conbination thereof into the term
"SHOTFI NDER" results in a valid mark which is not nerely
descriptive, citing In re Chesapeake Corp. of Virginia, 420 F.2d

754, 164 USPQ 395, 396 (CCPA 1970) ["SUPERWATERFI NI SH' for kraft
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paper held registrable, and not nerely descriptive, in view of
showi ng of acquired distinctiveness inasnuch as such termis
nei t her generic nor so highly descriptive as to be incapabl e of
registration] and In re Colonial Stores Inc., 394 F.2d 549, 157
USPQ 382, 385 (CCPA 1968) ["SUGAR & SPI CE" for bakery products
found regi strable as a suggestive rather than nerely descriptive
term.

The Exam ning Attorney, on the other hand, argues that
the term "SHOTFI NDER' is nerely descriptive of applicant's

goods, pointing out in his brief that The Anerican Heritage

Dictionary of the English Language (3rd ed. 1992) defines "shot"

inrelevant part as "8. a. A solid projectile designed to be

di scharged froma firearmor cannon. b. plural shot Such
projectiles considered as a group. c¢. plural shot Tiny |lead or
steel pellets, especially ones used in a shotgun cartridge. d.
One of these pellets” and lists "finder" in pertinent part as
"1l. One that finds: a finder of great hidden treasure.” Based
on such definitions alone, which are of record, the Exam ning
Attorney contends that, "[l]iterally, applicant's mark neans
sonething that finds shot" and that the "nmetal objects” which
applicant's el ectronic devices detect and signal the presence of
inthe flesh of gane animals include "shot," in the sense of

| ead or steel pellets used in a shotgun cartridge. Thus, the

Exam ning Attorney maintains that the term"SHOTFI NDER' "is at
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| east prima facie descriptive" of a characteristic or feature of
applicant's goods.

Moreover, in his brief the Exam ning Attorney further
poi nts out, in support of his position, that as shown on the
front of the packaging for applicant's goods whi ch applicant
subm tted as speci nens of use:

The specinens of record indicate that

applicant's goods "[d]etect elusive pieces

of shot before cooking", [e]limnate

di sconfort of biting into shot” and "[n]akes

traditional Gane Bird cl eaning obsolete".

In addition, the specinens inplore

purchasers to "[u] se SHOTfi nder to ensure

your gournet creations are SHOT- FREE!'" "

The back of such specinens, we notice, also contains the

follow ng i nformati on about applicant's goods (bold in

original):
IN THE FI ELD
Cl ean your game birds as you normally woul d.
Renove any visible shot .... Then turn your
SHOTfi nder on .... Next, while holding the

SHOTf i nder away from any netal, adjust the
sensitivity control carefully to the
critical point at which the internal beeper
silences. Begin scanning the parts of your
gane bird intended for consunption by slowy
passi ng the detecting unit (front |ower area
of your SHOTfinder) thoroughly over each
area i ntended for consunption paying
particul ar attention to those areas where
shot may have appeared to enter. \Wen shot
is detected, the LED indicator lights wll
illumnate and the internal beeper wll
sound. .... Press the on/off button to
turn your SHOTfi nder off when you are

fini shed scanni ng.
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NOTE: Scanni ng too quickly, avoiding close
contact with your gane bird or scanning with
the wong area of the detecting unit may
prevent your SHOTfinder from sensing and
alerting the presence of shot.

I N YOUR KI TCHEN

Wil e nost shot will be detected and renoved
during field processing, a thorough scanning
Wi th your SHOTfinder at this stage of gane
bird preparation is suggested to hel p detect

and elimnate any elusive shot. .... Pay
particular attention to any area where shot
appears to have entered. .... It is

recommended that you fillet when possible to
al l ow access to both sides of your desired
servings for effective thorough scanning and
shot detection.

AT YOUR GRILL
Now is the time for you to nmake final

use of your SHOTfinder. .... Al though it
is unlikely that any shot has been m ssed at
this point, you'll receive hero's honors if

you di scover even one isol ated piece of shot
t hat had been accidentally overl ooked.

I n addi ti on, under the heading of "Specifications,” we observe
that the back of applicant's specinens of use includes
references to, inter alia, both "Shot Detected: Responds
equally well to all types of shot used in commercially sold shot
shells" and "Alert Indicators: Tone Beeper & LED RED Lights
i ndicate the presence of any type or size of netal shot" (bold
in original).

In view of the above evidence, and inasnuch as, while
scarcely unique, the stylized manner in which applicant uses the

term " SHOTFI NDER, " nanely, "SHOTfinder," nakes the constituent
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el enents of such termeven nore readily apparent to customers
for and users of its goods, we agree with the Exam ning Attorney
that consuners woul d i medi ately understand that the term
"SHOTFI NDER' nerely describes a significant characteristic or
feature of its goods, as well as their purpose or function.
Specifically, such termconveys forthwith, w thout specul ation
or conjecture, that applicant's goods are used to find shot in
the flesh of gane animals. There is nothing in the conbination
of the constituent words "shot" and "finder" into the term
" SHOTFI NDER' whi ch i s incongruous, anbi guous or suggestive of a
doubl e entendre, nor is there anything about such termwhich is
"catchy" as contended by applicant.

Adm ttedly, it is possible, as applicant argues, for
i ndi vidual |y descriptive words to be conbined to forma valid,
regi strable mark which, as a whole, is not nerely descriptive.
However, as indicated by the Board in, for exanple, In re
Medi cal Disposables Co., 25 USPQ2d 1801, 1804 (TTAB 1992), in
order for such to be the case:

[ T] he mere act of conbining does not in

itself render the resulting conposite a

registrable trademark. Rather, it nust be

shown that in conbination the

descri ptiveness of the individual words has

been di m ni shed, [such] that the conbi nation

creates a term so incongruous or unusual as

to possess no definitive neaning or

signi ficance other than that of an
identifying mark for the goods. See In re
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Cal span Technol ogy Products, Inc., 197 USPQ
647 (TTAB 1977).

In this instance, applicant has not conbined the clearly
descriptive words "shot" and "finder" in a bizarre or unusual
way. Instead, the individual conponents of the conbined term
"SHOTFI NDER, " especially in light of their manner of use by
applicant, as noted previously, in the format "SHOTfi nder,"
pl ainly have a neaning in conbination which is inmediately
recogni zabl e and identical to that of their separate
connotations. Thus, there is sinply nothing in the term
"SHOTFI NDER, " including its stylized manner of display, which is
SO incongruous or unusual as to possess no definitive nmeaning or
significance other than that of an identifying mark for
applicant's goods, nor does such conposite term ot herw se
possess a new neaning different fromthat of its conponent
el ement s.

Consequently, there is nothing in the term
" SHOTFI NDER" whi ch, when used in connection with applicant's
goods, requires the exercise of inmagination, cogitation or
nment al processing or necessitates the gathering of further
information in order for the nmerely descriptive significance
thereof to be immediately apparent. Plainly, to hunters, who
along with their friends and rel atives obviously constitute the

custoner base for applicant's "accessories for hunters,
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namel y[,] el ectronic devices for detecting and signaling the
presence of netal objects in the flesh of ganme animals,” the
term " SHOTFI NDER' | medi ately conveys that a principal feature
or characteristic of such goods, as well| as their purpose or
function, is to find shot enbedded in the flesh of gane ani mals.
The term "SHOTFI NDER' is accordingly nerely descriptive of
applicant's goods within the neaning of the statute.

As to applicant's remaining argunents, the Exam ning
Attorney correctly points out that it is well settled that the
fact that an applicant may be the first and/or sole user of a
nmerely descriptive termdoes not entitle it to registration
t hereof where, as here, the termprojects only a nerely
descriptive significance in the context of applicant's goods.
See, e.g., In re National Shooting Sports Foundation, Inc., 219
USPQ 1018, 1020 (TTAB 1983); and In re Mark A. Gould, MD., 173
USPQ 243, 245 (TTAB 1972). Thus, as the Exami ning Attorney
further notes, "the fact that applicant nmay be the only purveyor
of shot finders to use the term' SHOTfi nder' does not mean that
the termw ||l be perceived as a trademark rather than as a
[merely] descriptive term" Additionally, the Exam ning
Attorney properly notes that the fact that a termis not found
in the dictionary is not controlling on the question of

registrability. See, e.g., In re Gould Paper Corp., 834 F.2d

10
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1017, 5 USPQ@2d 1110, 1112 (Fed. Cir. 1987); and In re Ol eans
Wnes, Ltd., 196 USPQ 516, 517 (TTAB 1977).

Mor eover, that potential conpetitors of applicant nmay
be able to describe and advertise the sanme or simlar goods by
terms other than "SHOTFI NDER' (e.g., "pellet detector” or "shot
| ocator™) does not mean that such termis not nmerely descriptive
of applicant's goods. See, e.g., Roselux Chemcal Co., Inc. v.
Par sons Anmonia Co., Inc., 299 F.2d 855, 132 USPQ 627, 632 (CCPA
1962). As the Exam ning Attorney points out in his brief,
“"[wWhile there may be other ways of referring to applicant's
product, the term"SHOTfinder" is certainly an alternative way
of stating that the goods find shot.” Finally, as to
applicant's contention that the term "SHOTFI NDER' is not nerely
descriptive of its goods inasmuch as it does not specify how
shot "will be |ocated, fromwhere they will be | ocated or what
happens once they are located,” suffice it to say that as set
forth, for exanple, inIn re D al-A-Mttress Qperating Corp.
240 F. 3d 1341, 57 uUsP@d 1807, 1812 (Fed. Cir. 2001):

D al -A Mattress argues that its mark ["1-

888-MA-T-RE-S-S "] is not descriptive

because, although it suggests the nature of

its [tel ephone shop-at-honme mattress retail]

services, it does not describe their ful

scope and extent. This argument is

unavail i ng because the nmark need not recite

each feature of the relevant goods or

services in detail to be [nerely]
descriptive. See lnre HUD.D. L.E., 216

USPQ 358 (TTAB 1982).

11
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It therefore is not necessary, as the Exam ning Attorney
properly observes, that a termdescribe all of the purposes,
functions, uses, characteristics or features of an applicant's
goods to be nerely descriptive. It is enough, as is the case
herein, if the terminstead describes any significant aspect or
attribute of the goods. See, e.g., In re Patent & Trademark
Services Inc., 49 USPQ2d 1537, 1539 (TTAB 1998); In re

H UDD.L.E, supra at 359; and In re MBAssoci ates, 180 USPQ
338, 339 (TTAB 1973).

Deci sion: The refusal under Section 2(e)(1l) is

af firnmed.
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