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Opi ni on by Rogers, Adm nistrative Trademark Judge:

Sewage Aeration Systens, Inc. has applied to register
WET COMBUSTION as a mark on the Principal Register for
goods identified as "sewage treatnent aeration units to
enhance deconposition of waste water sludge,” in
International Class 11. The application is based on

applicant's allegation that it has a bona fide intention to

PWiIlliamJ. Sauers issued the initial and final refusals. Ms.
Thonpki ns i ssued a sunmary deni al of applicant's request for
reconsi deration and briefed the appeal.
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use the designation on or in connection with the identified
goods in commerce.

The exam ning attorney refused registration under
Section 2(e)(1) of the Lanham Act, 15 U. S.C. 81052(e) (1),
on the ground that the designation is nerely descriptive of
the identified goods. When the refusal was nmade final,
appl i cant appeal ed and requested reconsi deration. The
exam ning attorney denied the request for reconsideration
w t hout conment on applicant's argunents yet used the
denial as a neans to introduce additional evidence.
Applicant and the exam ning attorney have filed briefs, but
applicant did not request an oral argunent.

The question whether a termis nerely descriptive is
determned not in the abstract, but in relation to the
goods for which registration is sought, the context in
which the termw || be used, on or in connection with those
goods and the possible significance that the term woul d
have to the average purchaser or user of the goods. See In

re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979) and In

re Recovery, 196 USPQ 830, 831 (TTAB 1977). Moreover, in

considering the nature of the identified goods, we consider
the full range of products that can be enconpassed by the

identification. In re Cryonedical Sciences Inc., 32 USPQd

1377 (TTAB 1994).
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A mark is considered nerely descriptive of goods,
wi thin the neaning of Section 2(e)(1) of the Lanham Act, if
it inmmedi ately describes an ingredient, quality,
characteristic or feature thereof, or if it directly
conveys information regarding the nature, function, purpose

or use of the goods. In re Abcor Devel opnent Corp., 588

F.2d 811, 200 USPQ 215, 217-218 (CCPA 1978); see also Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Gr. 1987). It
is not necessary that a termdescribe all of the properties
or functions of the goods in order for it to be nmerely
descriptive thereof; rather, it is sufficient if the term
describes a significant attribute or idea about them |In

re Venture Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985).

Finally, to be refused as descriptive the term need not
describe all products that could be enconpassed by the
identification; it is sufficient if it describes any
product that would be within the scope of the
identification. Cryonedical Sciences, supra, 32 USPQ@Qd at
1379 (TTAB 1994) (Wth an application based on intent-to-
use and where the exact nature of goods was not finally
determ ned, the designati on SMARTPROBE was refused

regi stration because it would have descriptive significance
if used on or in connection with certain types of goods

within the scope of the identification).



Ser No. 76/ 254,783

In this case, the original exam ning attorney
introduced into the record excerpts fromvarious patents,
an excerpt fromthe Sanitary Engi neering and Public Health
Handbook?, the "hit list" or results pages froma search of
the Internet for "wet conbustion sewage," and an excer pt
fromwhat appears to be a Wrld Wde Wb |isting of terns
used by the Wrld Intellectual Property O ganization (WPO
in patent docunents. The second exam ni ng attorney, when
denyi ng applicant's request for reconsideration, attached
to her order article excerpts retrieved fromthe NEXI S
dat abase, from such publications as "Hydrocarbon
Processing,” a "Public Wrks" journal, an apparent United
Ki ngdom based publication called "Chem stry and Industry,"
and "Chem cal Wek." She also attached three docunents of
unexpl ai ned origin, apparently formatted by the exam ning
attorney into fixed inmage [i.e., jpeg] docunents.
Applicant, inits brief, refers to one of these as a
reprint of a page fromits web site. Thus, we have
consi dered that item because of applicant's acknow edgnent
of it; but the other two i mage docunents are of little
probative value in the absence of an expl anation by the

exam ning attorney of their source. Applicant, in response

2 The patent and handbook excerpts were retrieved fromthe NEXI S
dat abase.
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to a request by the exami ning attorney for infornmation
detailing the nature of applicant's product, explained that
it did not have any such material and that applicant was
not aware of any conpeting goods of the sane type.

However, applicant submtted "a brochure for another type

t™ sold

of sewage treatnent product known as the Aerob-a-Je
by applicant."” Response to initial office action, p. 3.

In this case, the record is clear that "wet
conmbustion,” however incongruous it m ght appear to be to a
| ayperson, is atermof art in certain industries. As
applicant notes, certain patent excerpts and the WPO
excerpt reveal that it refers to a process used in the
paper maki ng i ndustry.® One of the NEXIS article excerpts
refers to use of a wet conbustion process in oil recovery;
another refers to use of the process to renove nercury from
liquid hydrocarbons. The majority of the patent and NEXI S
article excerpts, as applicant acknow edges, refer to a wet
conmbustion process used on sludge that enpl oys high
tenperatures and high pressures. The |engthy excerpt from
the Sanitary Engi neering and Public Health Handbook,

di scussing conditioning nethods for treatnment of sludge, to

facilitate separation of water and organic or inorganic

3 Another patent refers to a process used in conjunction wth
treat ment of conbustion exhaust gas, but it appears to be a
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solids, aptly explains the high tenperature, high pressure
process:
The wet air oxi dati on process has been
commercialized and patented as the ZI MPRO
process. This process has al so been known as wet
i ncineration, wet conbustion, and wet oxidation
processes. Wet air oxidation does not require
prelimnary dewatering or drying as required by
conventional conbustion processes. Water can be
present up to 99 percent in this process, whereas
in conventional combustion it nust be reduced to
much | ower | evels to make incineration practical.
Appl i cant, whil e acknow edgi ng that "wet conbustion"
is atermof art in various industries or when used in
conjunction with certain processes or products, denies that
the term has any descriptive significance when used in
conjunction with applicant's product. Specifically,
applicant argues that its product does not use percloric
acid, as does the process utilized to renove nercury from
I iquid hydrocarbons; and its product does not use high
pressure or high tenperatures, as other sludge treatnent
product s/ processes do. Applicant asserts that its product
is "a device that may be fitted into any conventi onal
septic tank" and uses a notor to draw "tiny air bubbles

into the tank waste water,” with the oxygen fromthe air

provi di ng support for aerobic bacteria that pronotes the

reference not to a wet conbustion process used on exhaust gas
but, rather, to a wet process used on conbustion exhaust gas.
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br eakdown of sl udge and odor causing el enents in waste
water. Brief, p. 4.

The precision of this description of applicant's
product is, however, a bit nmystifying, as it aptly
descri bes the Aerob- A-Jet product for which applicant
submtted a brochure. However, when applicant submtted
the brochure, it said this was for a different product than
that which it intends to market under the WET COVBUSTI ON
desi gnation. Accordingly, we do not find applicant's
description of its product and its AEROB-A- JET brochure
very probative in establishing that its "sewage treatnent
aeration units to enhance deconposition of waste water
sl udge" are markedly different from products of others
al luded to by the evidence of record and that utilize the
type of "wet conbustion” process also referred to as the
"wet incineration" or "wet oxidation" process.?

In addition, we note that the AEROB-A-JET products
appear to be units that are added to a septic tank or waste
| agoon (for an agricultural or industrial application) and
do not involve novenent of the sewage or wastewater into
t he AEROB- A- JET units so nuch as the units act on the

sewage or wastewater at collection points. |t does not

“Inits response to the examning attorney's initial office
action, applicant admtted that its product involves oxidation.
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appear that the high pressure, high tenperature process
products or systens discussed in the various itens of
evidence in the record could operate in the sane nmanner as
t he AEROB- A- JET products and, instead, require novenent of
the sewage or wastewater through a tank or unit that is
constructed to provide the necessary treatnent as the
aqueous material flows through the unit.

Wiile it does not appear that the AEROB A- JET units
are capable of effecting a high pressure, high tenperature
"wet conbustion” process of the type alluded to in the
evi dence, we do not read the identification of goods in
applicant's application as necessarily restricted to the
AEROB- A- JET type of unit. "Sewage treatnent aeration
units" is a phrase that can enconpass both equipnment fitted
to an existing septic tank or wastewater |agoon as well as
aeration tanks that can be utilized in sewage or wastewat er

treatnent systens.®

> W take judicial notice of the follow ng:

aeration tank [engineering] A fluid-holding tank with provisions
to aerate its contents by bubbling air or another gas through the
liquid or by spraying the liquid into the air.

MG awHi Il Dictionary of Engineering 10 (1997)

aeration Bringing air into contact wwth a fluid by bubbling
through or by agitation. Conpressed air, providing oxygen to
pronote bacterial action, is blown into a reagent tank in the
treatnent of sewage. ..

Sci ence & Technol ogy Encycl opedi a 8 (2000).
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In short, while applicant views the product it intends
to market under the WET COVBUSTI ON desi gnation as
distinctly different in type fromproducts that utilize
conpressed air and high heat to react with wastewater as it
passes through a tank or processing unit, we view
applicant's identification as enconpassing tanks or units
of this type.

Appl i cant argues that the designation WET COVBUSTI ON
is a "tongue-in-cheek" reference to a process that does not
i nvol ve conbustion and individuals w thout know edge of
applicant's sewage treatnent aeration units would have
difficulty determ ning the nature of the goods nerely by
viewing the mark. O course, as already noted, the
designation is not to be considered in the abstract but in
conjunction with the identified goods. For prospective
pur chasers of such a sophisticated product, WET COVBUSTI ON
will not be viewed as a tongue-in-cheek designation for a
process that does not involve conbustion but, rather, as a
termof art with a readily understood neani ng.

The exam ning attorney nust establish a reasonable
predi cate for the refusal, based on substantial evidence,

i.e., nore than a scintilla of evidence. In re Pacer

Technology, = F.3d __, 67 USPQ2d 1629 (Fed. G r. 2003).

In this case, we find that the exam ning attorney has
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established a prina facie case for refusal. Applicant has
not overcone this show ng.
Deci sion: The refusal of registration under Section

2(e)(1) is affirned.
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