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Before Cissel, Hairston and Bucher, Adm nistrative
Trademar k Judges.

Opi ni on by Hai rston, Admi nistrative Trademark Judge:
Garfield & Marks Designs, Ltd. has applied to register

WOWYN as a trademark for “wonen’s clothing, nanely,

hosi ery, socks, stockings, jackets, blazers, coats,

rai nwear, sweaters, pants, jeans, vests, dresses, skirts,

bl ouses, t-shirts, sleepwear, shoes, sandals, boots,
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footwear, hats, belts, headbands and scarves” in
I nternational class 25.!

The Trademark Exam ning Attorney has refused
regi stration under Section 2(e)(1l) of the Trademark Act, 15
U S C. 81052(e)(1), on the ground that the mark is nerely
descriptive of applicant’s goods. Wen the refusal was
made final, applicant appealed. Both applicant and the
Exam ning Attorney have filed briefs. No oral hearing was
r equest ed.

It is the Exami ning Attorney’s position that
applicant’s mark WOMYN i s the phonetic equival ent of the
word “wonen,” and as such, nerely identifies the end user
or class of purchasers of applicant’s goods. Thus, the
Exam ning Attorney maintains that “wonen” is nerely
descriptive of applicant’s goods. The Exam ning Attorney

subnmitted excerpts from The Anerican Heritage Dictionary of

the English Language (1992) to show that when the letter

y” is located within a word, it is not unconmon for it be

~

pronounced as the phonetic sound “1” which is the sanme

1] ” ” 2

sound as the letter “e” in the word “wonen.

! Serial No. 76/347,488, filed April 27, 2001, and asserting
first use and first use in comerce on August 1, 2000.

2 Specifically, the Examining Attorney subnmitted dictionary
entries for the words “rhythm” “acronym” “lynx,” “synbol,”
“lytic,” “byssus,” and “phlyctena.” In addition, the Exam ning
attorney submtted an entry fromthe sane dictionary of the word
“woman” and the plural “wonen.”
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Applicant argues primarily that its nmark creates a
commercial inpression that is different fromthe word
“wonmen” and that it is not nerely descriptive. According
to applicant, WOMYN is an “alternate” termintended to
rai se awareness of culturally ingrai ned gender bias and
inequality. Further, applicant’s counsel states that
appl i cant has spent approxi mtely $75, 000 advertising and
pronoting its goods and that the WOMYN nark has attained a
“uni que position in the public sphere as evidenced by the
“51,600 *hits’ of WOMYN' when a search was perforned on the
Internet. In its response to the Exam ning Attorney’s
first office action, applicant |isted several third-party
regi strations for marks that include the words “worman” or
“wormen” or a foreign equival ent thereof.?3

We agree with the Exam ning Attorney that the mark
WOWN is nerely descriptive of applicant’s goods, and
accordingly affirmthe refusal to register the mark under

Section 2(e)(1) of the Trademark Act.

3 Although applicant stated that copies of the third-party

regi strations acconpanied its response, they are not in the file
of this case. W note that the Examining Attorney did not inform
applicant that the registrations were mssing until his brief on
the case. Thus, while a nmere listing of third-party

regi strations generally does not nmake the registrations of

record, in this case, applicant did not have an opportunity to
submit substitute copies of the third-party registrations. Thus,
we will consider the list of registrations.
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It is well settled that a termis nmerely descriptive
if it serves nmerely to identify a class of users to which
the goods or services are directed. International Ass’ n.
of Fire Chiefs, Inc. v. H Mrvin Gnn Corp., 225 USPQ 940
(TTAB 1985) [FIRE CH EF hel d generic for nmagazi ne targeted
to fire chiefs and other senior fire fighting officials];
In re Canel Manufacturing Co., 222 USPQ 1031 (TTAB
1984) [ MOUNTAI N CAMPER hel d nerely descriptive of retail and
mai | order services in the field of outdoor equi pnent and
apparel]; see also Yankee, Inc. v. Ceiger, 216 USPQ 996
(TTAB 1982) [FARVER S ALMANAC hel d generic for an al manac
published primarily for the benefit of farnmers]; Inre
Gentex Corp., 151 USPQ 435 (TTAB 1966) [ PARADER hel d nerely
descriptive of helnmet liners sold for use by persons who
parade, e.g., nenbers of a band or drill teani.

W have no hesitation in finding that the word “wonen”
is nerely descriptive of applicant’s goods since the goods
are for use by wonen. |Indeed, applicant has identified its
goods as “wonen’s clothing.” The only question then is
whet her the mark WOMYN is |ikew se nerely descriptive of
wonen’s clothing itenms. W find that prospective
purchasers woul d recogni ze “wonyn” as a slight m sspelling

of the word “wonen.” The Suprene Court, in Standard Paint



Ser No. 76/247, 488

Co. v. Trinidad Asphalt Mg. Co., 220 U. S. 446, 455 (1911),
hel d t hat:

The word, therefore is descriptive, not indicative

of the origin or ownership of the goods; and being

of that quality, we cannot admit that it |oses such

gqual ity and becomes arbitrary by being m sspell ed.

Bad orthography has not yet becone so rare or so

easily detected as to nmake a word the arbitrary

sign of sonething else than its conventiona

nmeani ng .

O her cases have recogni zed that a slight m sspelling
does not change a nerely descriptive terminto a suggestive
term See Arnstrong Paint & Varnish Wrks v. Nu-Enanel
Corp., 305 U S. 315 (1938) [ NU-ENAMEL; NU hel d equi val ent
of “new’]; In re Quik-Print Copy Shops, 616 F.2d 523, 205
USPQ 505, 507 n.9 (CCPA 1980) [QUI K-PRINT held descriptive;
“There is no legally significant difference between *quik’
and ‘quick’”]; H -Shear Corp. v. National Autonotive Parts
Associ ation, 152 USPQ 341, 343 (TTAB 1966)[H -TORQUE “is
t he phonetic equivalent of the words ‘H GH TORQUE "]; and
In re Organi k Technol ogies Inc., 41 USPQ2d 1690 (TTAB
1997)[ ORGANI K i s the phonetic equival ent of “organic”].

In this case, applicant’s mark merely substitutes the

letter “y” for the letter “e.” As shown by the Exam ning

“ ”

Attorney’s evidence, the letter could easily be

y

pronounced the sane as the letter “e” in wonen.
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We are not persuaded by applicant’s argunment that its
mark will be perceived by purchasers as an "alternate”
term and thus it is not nerely descriptive of applicant’s
goods. Applicant’s mark is not so inventive that
purchasers woul d understand it to nean sonething other than
“wonen.” Conpare In re G and Metropolitan Foodservice
Inc., 30 USPQ2d 1974 (TTAB 1994)[“Mf Funs” in stylized
script “does project a dual nmeaning of suggestiveness---
that of nuffins and of the ‘fun’ aspect of applicant’s food
product.”]. The fact that a search of the Internet reveals
many hits for WOWN is not evidence of consuner perception.
I n addition, although applicant argues that its nmark has
attained a uni que position anong purchasers, applicant did
not anend its application to seek registration under the
provi sions of Section 2(f).

Finally, the third-party registrations are of linmted
value. As often noted by the Board, each case nust be
decided on its own nerits. W are not privy to the records
inthe files of the cited registrations and, noreover, the
determ nation of registrability of particular marks by the
Trademar k Exam ni ng G- oups cannot control the result in
anot her case involving a different mark for different
goods. In re Nett Designs, Inc., 263 F.3d 1379, 57 USPQRd

1564, 1566 (Fed. G r. 2001). [“Even if sone prior
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regi strations had sone characteristics simlar to
[applicant’s] application, the PTO s all owance of such
prior registrations does not bind the Board or this
court.”].

Deci sion: The refusal to register under Section

2(e)(1) is affirned.



