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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Revenue Technol ogi es Corporation has appeal ed fromthe
final refusal of the Trademark Exami ning Attorney to

regi ster MARKETPRI CE for “business consulting services,

namel y, professional advisory and consultation for

busi nesses, especially, but not limted to, those with an

el ectronic presence, in the field of product and service
pricing,” in International C ass 42.' Registration has been

refused pursuant to Section 2(e)(1l) of the Trademark Act, 15

! Application Serial No. 76/153,429, filed Cctober 25, 2000,
and asserting first use and first use in interstate conmerce at
| east as early as Septenber 1, 2000.
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U.S.C 1052(e)(1), on the ground that applicant’s mark is
merely descriptive of its recited services.

Applicant and the Trademark Exam ning Attorney have
filed briefs. Applicant did not request an oral hearing.

We reverse the refusal to register

A mark is nerely descriptive, and therefore
unregi strabl e pursuant to the provisions of Section 2(e)(1)
of the Trademark Act, if it inmmediately conveys know edge of
the ingredients, qualities or characteristics of the goods
or services with which it is used. A mark is suggestive,
and therefore registrable on the Principle Register wthout
a showi ng of acquired distinctiveness, if imgination,
t hought or perception is required to reach a concl usion on

the nature of the goods or services. See In re Gulay, 820

F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987). The question of
whet her a particular termis nerely descriptive nust be
determ ned not in the abstract, but in relation to the goods
or services for which registration is sought, the context in
which the mark is used, and the significance that the mark
is likely to have on the average purchaser encountering the

services in the marketplace. See In re Abcor Devel opnent

Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978); and In r

Engi neering Systens Corp., 2 USPQ2d 1075 (TTAB 1986).
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It is the Trademark Exami ning Attorney’s position that
MARKETPRI CE i mredi ately conveys informati on about a
characteristic or feature of applicant’s business
consul tation services. |In support of this refusal the
Trademar k Exami ning Attorney has submtted a dictionary
definition of the term“market price” as well as LEXI S/NEXI S
dat abase evi dence that she contends supports this position.

The term “market price” is defined as “the prevailing
price at which nerchandi se, securities or comodities are
sol d.”? The Trademark Exami ning Attorney has subnmtted a
nunber of excerpts retrieved fromthe LEXI S/ NEXI S dat abase
in which the term“market price” is used in a variety of
contexts. However, other than those articles explicitly
referencing applicant’s proprietary goods and services, the
remaining two hits are in no way hel pful to the Ofice’s
position. One is about the need for a honme seller to sel ect
a realistic asking price for real estate listings, while the
second deals with an FBI investigation in 1999 of a
“uni que,” decades old pricing programused by a Canadi an
di stributor of sem conductors.

Applicant concedes that “[t]he words ‘market’ and

‘price’ do relate in sone way to the services, but the

2 The Anerican Heritage Dictionary of the English Language,
(3d ed. 1992).
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pur pose of the services here is not to arrive at what is
commonly referred to as the ‘market price of a product or
service.” (applicant’s appeal brief, p. 6). By contrast,
applicant contends that the involved services help its
client enterprises (i.e., especially sellers) to inplenent
dynami c, custom zed price nmanagenent using e-conmerce in
busi ness-t o- busi ness transactions. According to applicant’s
literature, anong the variables to be considered are aspects
of markets, custoners, channels and timng. Applicant
argues that the specific conbination of these variables or
factors is unique to each client conpany. Applicant
provides its clients with the infrastructure that permts
themto use price as a strategic weapon. Hence, applicant
argues that the enterprise benefiting fromapplicant’s
services will actually be ignoring any prevailing, “readily
ascertai ned and publicly-known market price” (applicant’s
reply brief, p. 2) for merchandi se, services, etc.?

In fact, after a conplete review of applicant’s
sevent een page “White Paper” entitled “What’s in a Price?
Under st andi ng B2B Prici ng Techni ques,” one coul d concl ude

that the descriptive ternms for these innovative, |nternet-

3 In this context, we fail to see howthe wire service story
guoted by the dissenting judge herein “indicate[s] the
descriptive nature of MARKETPLACE for applicant’s services.”
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based pricing progranms would be “differential pricing,”
“discrimnatory pricing,” “variable pricing,” “centralized

pricing,” “online dynamc pricing,” “optimal price,”
“profitable price,” “efficient pricing,” etc. It is a
process best used in conjunction with uni que products,
services of all kinds, infrequent purchases and/or for high
dol I ar vol une purchases.

We do recogni ze that there is but a thin |Iine of
di stinction between a suggestive and a nerely descriptive
term and it is often difficult to determ ne when a term
noves fromthe real mof perm ssible suggestiveness into the
sphere of inperm ssible descriptiveness. In re Recovery,

Inc., 196 USPQ 830 (TTAB 1977). However, in this case, we
find that MARKETPRI CE falls on the suggestive side of that
line. W cannot determ ne, based on the evidence of record,
t hat MARKETPRI CE directly conveys information about the
nature of applicant’s services. Rather, we find that we
agree with applicant that the traditional concept of “market
price” does not convey information about this energing area

of price managenent in business-to-business dealings.

Decision: The refusal to register based on Section

2(e)(1) of the Act is reversed.

- o0o0o0 -
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Seeher man, Admi nistrative Trademark Judge, dissenting:

Because | believe that the Exam ning Attorney has
establ i shed that MARKETPRICE is nerely descriptive of
applicant’s services, | dissent.

As a prelimnary matter, | note that the majority
opi ni on, although recognizing that nost of the articles
taken fromthe NEXI S database and submtted by the Exam ning
Attorney explicitly reference applicant’s proprietary goods
and services, does not discuss this evidence at all
However, the articles indicate the descriptive nature of
MARKETPRI CE for applicant’s services. See, in particular:

Revenue Technol ogies [applicant] will

use the funds for the devel opnent and

| aunch of MarketPrice ™ the first

conprehensi ve pricing solution designed

to manage the conplete pricing life-

cycle fromcapturing nmarket or

negoti ated prices through transaction

execution, analysis and optim zation.

“Busi ness Wre,’' February 21, 2001
This article indicates that applicant’s services are used
to, inter alia, determ ne market prices. Although
recogni ze that the article was taken froma wre service,
and therefore there is no indication that the article has
recei ved public exposure, it does show the author’s view of

applicant’s services. Further, at the bottomof the article

is contact information for Revenue Technol ogies. This
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notation indicates that the material for the article was
obtai ned fromone of applicant’s own press rel eases.

More inportantly, it appears to ne that the majority
has concl uded that MARKETPRI CE is not nerely descriptive
based on an assessnent of applicant’s particul ar services,
which the majority describes as “innovative, Internet-based
pricing prograns.” However, the services as applicant has
identified themin its application are not limted to
| nt ernet-based pricing prograns. Rather, applicant has
identified its services broadly as “professional advisory
and consultation for businesses, especially, but not limted
to, those with an electronic presence, in the field of
product and service pricing.” In other words, applicant’s
identified services are sinply to advise and consult with
busi nesses regarding pricing of all kinds of products and
services. This identification clearly enconpasses advi sing
and/ or hel pi ng businesses to determ ne the market price for
goods or services they wish to buy or sell. MARKETPRICE is
therefore nmerely descriptive of a characteristic of

applicant’s identified services.



