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Opi ni on by Chapman, Adm nistrative Tradenmark Judge:

On April 18, 2000, Nutro Products Inc. (a California
corporation) filed an application to register the mark ODOR
CONTROL on the Principal Register for “pet food” in
I nternational Class 31. The application is based on
applicant’s assertion of a bona fide intention to use the
mark in comrerce.

The Exam ning Attorney refused registration on the

ground that applicant’s mark, ODOR CONTROL, is nerely
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descriptive of applicant’s goods under Section 2(e)(1) of
the Trademark Act, 15 U S.C 81052(e)(1).

When the refusal was nade final, applicant appealed to
this Board. Both applicant and the Exam ning Attorney have
filed briefs; an oral hearing was not requested.

The test for determ ning whether a mark is nerely
descriptive is whether the termor phrase imedi ately
conveys information concerning a significant quality,
characteristic, function, ingredient, attribute or feature
of the product or service in connection with which it is
used or is intended to be used. See In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978);
In re Eden Foods Inc. 24 USPQ2d 1757 (TTAB 1992); and In re
Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979). Further, it
is well -established that the determ nation of nere
descri ptiveness nust be nade not in the abstract or on the
basis of guesswork, but in relation to the goods or
services for which registration is sought, the context in
which the termor phrase is being used or is intended to be
used on or in connection with those goods or services, and
the inpact that it is likely to nake on the average
purchaser of such goods or services. See In re
Consol idated G gar Co., 35 USPQ@d 1290 (TTAB 1995); and In

re Penzoil Products Co., 20 USPQ2d 1753 (TTAB 1991).
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Consequently, “[w] hether consumers could guess what the
product [or service] is fromconsideration of the mark
alone is not the test.” In re Anerican Geetings Corp.,
226 USPQ 365, 366 (TTAB 1985). Rather, the question is
whet her soneone who knows what the goods or services are
will understand the term or phrase to convey infornmation
about them See In re Hone Buil ders Association of
Geenville, 18 USPQ2d 1313 (TTAB 1990).

Appl i cant contends as foll ows!:

The goods are pet foods. |Its principal
purpose is to nourish a cat, which it
does. In the bag and in the bow, the
bi scuit product itself does not control
odors. It just sits there to be eaten.
After it is consuned it loses its
identity in the digestive processes.
Its ingredients go their way.

Qdor Control does not nerely describe
the goods. |In fact these pet foods do
not control odor at all. Leave a dish
of themin a snelly roomand the room
will continue to snell, together with
some arona fromthe pet food itself.
(Brief, p. 2.)

Appl i cant concludes that the mark i s suggestive,

requi ring imgination, thought or perception to reach a

! Applicant’s submission (on Novenber 20, 2002) of a correction
to the word “say” on page three of its brief is noted.
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concl usi on about the specific odor that is controlled and
how it is controlled in relation to applicant’s goods.?
The Exam ning Attorney’s position is that the mark
ODOR CONTROL is nerely descriptive of pet food “because it
merely describes a significant purpose of the goods which
is to control odor in the aninmal who ingests it” (Brief, p.
2); that the evidence of record shows that applicant touts
the “odor control” function of the goods, and that
purchasers will recognize the descriptiveness of the mark
inrelation to the goods; and that the two nerely
descriptive words together do not forma uni que or
i ncongruous phrase that creates a separate non-descriptive
meani ng.

The Exami ning Attorney relies on (i) The American

Heritage Dictionary (Third Edition 1992) definitions of

“odor” as “1. The property or quality of a thing that
affects, stinulates, or is perceived by the sense of snell.
2. A sensation, stinulation, or perception of the sense of
snell....,” and “control” as “2. To hold in restraint,
check”; and (ii) printouts of stories retrieved fromthe

Nexi s database and froma search of the Internet show ng

2 Wi | e acknowl edgi ng that the mark had not been refused under
any ot her Section of the Trademark Act, applicant nonet hel ess,
argued that the mark is neither m sdescriptive under Section
2(e) (1) nor functional under Section 2(e)(5).
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that applicant’s goods are specifically designed to control
odor in a cat’s stools. The Exam ning Attorney contends

t hese printouts show that applicant markets the goods in a
manner highlighting “ODOR CONTROL” as a primary purpose or
feature of its goods. And there are printouts which

i ncl ude reviews of the product presented as being witten
by actual purchasers of the goods, all referring to the
“odor control” function of the goods. Sone exanples

foll ow

Headl i ne: Nutro Introduces Natural

Choi ce Qdor Control, New Cat Food That
Reduces Stool COdor 50 Percent- Pl us
...a revolutionary new product that
reduces cat odor by 50 percent or
nmore... The marked reduction in stool
odor is made possible by Nutro’ s new
Qdor Check System wutilizing a special
formul ati on of natural prem um

i ngredients, said Kelly Donohue, Nutro’s
cat food product manger. Nutro has
applied for a patent on COdor Check
Donohue said the Odor Check Systemis a
scientifically bal anced bl end of
nutrients that work in a cat’s | ower
intestine to reduce stool odors.

“More and nore cats are living indoors,
where stool odor is highly noticeable,”
Donahue said. “By reducing stool odor
50 percent or nore, Natural Choice Cdor
Control will nmake life with an indoor
cat nmuch nore pleasurable.” *“Business
Wre,”® May 10, 2000;

® W note that this story retrieved fromthe Nexis database is
froma newswire service, and newswire stories are generally of
m ni mal evidentiary val ue because it is not clear whether the
stories appeared in any newspaper or nagazi ne available to the
consum ng public. See In re Ubano, 51 USPQd 1776, footnote 3
(TTAB 1999); and In re Manco Inc., 24 USPQd 1938, footnote 4
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Headl i ne: New Qdor-Control Cat Food
Avai | abl e

... Reduce your cat’s stool odor by at
| east 50 percent — guaranteed. No
matter how nuch you | ove your cat,
woul dn’t you like to live with | ess
l[itter box odor? Natural Choice Cdor

Control cat food can help. 1It’s the
only food specifically fornmulated to
decrease your cat’s stool odor. “50
Plus Lifestyles (Vero Beach, FL),” June
1, 2000;

Nutro Natural Choice Gdor Control
Fornmul a Cat Food

75% Recommended Based on 4 nenber
reviews... (enphasis in original),

by Mz Jezebel Aug 22 ’'01

Pros: Cat |likes the tastes; seens to
actual l'y work

Cons: It’s a bit costly; I don’t know
about the 50% guar ant ee

The Bottom Line: |If your cat snells like
mne, this mght not help, but I think
it does reduce stool output and odor.

by xtaceecwc Nov 28 ' 00

Less stool --Less odor--Geat stuff!!!
Pros: Geat result! Cats love it!

Cons: nore expensive than grocery store
brands, but worth it!

by orangetabbie Cct 11 ' 00

Qdor control ? Don’t waste your noney!
Pros: cute package, good taste (at | east
my cats think so)

Cons: doesn’t work, expensive

“www. epi ni ons. coni; and

(TTAB 1992). Nevert hel ess, we have considered this story
because it includes information and quotes fromapplicant’s
product manager regarding applicant’s “ODOR CONTROL” cat food.
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Anerica’'s Pet Store on the Wb

Nutro Natural Choice Conplete Care
Conplete care is a great tasting cat
food that offers the optimum conbi nation
of premumingredients, and scientific
research to provide conplete care for
your cat. It can help reduce your cat’s
hai rbal | s and stool odor, while also
benefiting the dental health, digestive
and i mune systens, and skin and coat of
your cat.

Nutro Natural Choice Conplete Care Adult
Cat Food nore. ..

... Reduces, shedding, hairballs,

vom ting and stool odor...

“www. pet f ooddi rect.com”

We agree with the Exami ning Attorney that the asserted
mar k ODOR CONTROL i nmmedi ately describes a purpose or
feature of the goods on which applicant intends to use (or
currently uses, as reflected in this record) its mark. The
Nexis articles and the Internet websites indicate that one
characteristic of pet food is to reduce the odor of the
animal’s stool. The record al so establishes that consuners
recogni ze one characteristic or purpose of pet food is
reduction of the animal’s stool odor. Therefore, when
consuners see “ODOR CONTRCL” on pet food, they wll
i mredi ately understand the pet food is fornmul ated to reduce
or control the odor of the stool.

Applicant’s argunent that the product sinply sitting

in a bow in a roomdoes not control odor m sses the point.

| nasnuch as the goods are identified as “pet food,” it is
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obvi ous to consuners that “odor control” relates to the
animal eating this particular product, which wll
presumably result in reduced odor in the animl’s stool.

Mor eover, the phrase does not create an incongruous or
creative or unique mark. Consuners wll readily understand
the plain English neaning of the words “odor control,” and
they will understand specifically that applicant’s pet food
will help reduce or control the animal’s stool odor.

Applicant’s mark when used on applicant’s identified
goods i medi ately describes, w thout need of conjecture or
specul ation, the purpose of applicant’s goods. No exercise
of imagination or nmental processing or gathering of further
information is necessary in order for purchasers of and
prospective customers for applicant’s goods to readily
perceive the nerely descriptive significance of the phrase
ODOR CONTROL as it pertains to applicant’s goods. See In
re Gyulay, 820 F.2d 1216, 3 USPQd 1009 (Fed. Cr. 1987);
In re Omaha National Corporation, 819 F.2d 1117, 2 USPQRd
1859 (Fed. Cir. 1987); In re Intelligent Instrunentation
Inc., 40 USPQ2d 1792 (TTAB 1996); and In re Tinme Sol utions,
Inc., 33 USPQ2d 1156 (TTAB 1994).

Finally, even if applicant was the first (and/or only)
entity to use the phrase “ODOR CONTROL” in relation to “pet

food,” such is not dispositive where, as here, the phrase
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unquestionably projects a nerely descriptive connotation.
See In re Tekdyne Inc., 33 USPQ2d 1949, 1953 (TTAB 1994),
and cases cited therein. W believe that conpetitors would
have a conpetitive need to use this term See 2 J. Thonas

McCarthy, McCarthy on Trademarks and Unfair Conpetition,

811:18 (4th ed. 2000).
Deci sion: The refusal to register on the ground that
the mark is nmerely descriptive under Section 2(e)(1) of the

Trademark Act is affirnmed.



