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Before C ssel, Hohein and Hai rston, Adm nistrative
Trademar k Judges.

Opi nion by Cissel, Admi nistrative Trademark Judge:

On March 14, 2000, applicant, a M nnesota corporation,
filed the above-identified application seeking to register
the mark "ETHNI C ACCENTS" on the Principal Register for
"entertainnment in the nature of television prograns in the
field of hone decor,” in Cass 41. The basis for filing
the application is applicant's assertion that it possesses
a bona fide intention to use the mark in commerce in

connection with these services.
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The Exami ning Attorney refused registration under
Section 2(e)(1) of the Lanham Act, 15 U.S.C. Section
1052(e) (1), on the ground that the mark is nerely
descriptive of the services specified in the application.
She reasoned that the mark describes a feature of the
services, "in that the applicant's television prograns
feature information, in part, on ethnic accents."
Submitted in support of the refusal to register were
excerpts from published articles retrieved fromthe
Lexi s/ Nexi s dat abase showi ng use of the term sought to be
regi stered in connection with honme furnishings. Typical
exanpl es i nclude the foll ow ng:

"She found the answer by mxing British Colonial and

| ndonesi an furniture with Asian and other ethnic

accents"-(The Fort Lauderdal e Sun-Sentinel, Novenber
12, 1999);

"African mud-cloth pillows are used as ethnic accents
in the living room'-(Chicago Tribune, July 11, 1999);

"... a showoomfull of solidly built, stylish
traditional furniture with a scattering of ethnic
accents"-(The Bergen Record, Decenber 6, 1998); and

“sone conbi nati ons create exotic ethnic accents.”
(The Chattanooga News- Free Press, Septenber 7, 1997).

Applicant responded to the refusal to register with
argunment that the term sought to be registered is not
merely descriptive inrelation to entertainnment in the

nature of television prograns in the field of hone decor.
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Appl i cant contended that consideration of copies of
dictionary definitions of “ethnic” as “nmenber of an ethnic
group; a nenber of a mnority group who retains the
custons, |anguage, or social views of his group” and of
“accent” as “to give prom nence to: to nmake nore pron nent”
woul d lead to the conclusion that the conbined term *ethnic
accents” means to make the ethnic nore prom nent.

Applicant also argued that “accent,” in addition to having
a neaning in the field of home decor, has a secondary
meani ng which is associated with soneone who speaks with a
forei gn accent, and that the mark accordingly possesses a
doubl e entendre. Applicant clained that “accent”
“playfully suggests both home decor, but also the foreign
or ethnic nature of the decor services. Because of the
doubl e nmeaning, the mark i s suggestive and not nerely
descriptive.”

The Exam ning Attorney was not persuaded by
applicant’s argunents, and in the second O fice Action, she
made final the refusal to register under Section 2(e)(1) of
the Act. She took the position that in the context of
television progranms in the field of hone decor, the mark
merely describes a feature of those services, nanely that
t he hone decor featured in the prograns includes ethnic

accents. Submtted with the final refusal were additiona
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excerpts retrieved fromel ectroni c databases of published
articles. Typical exanples of her search for the words
applicant seeks to register used in association with the
word “honme” include the foll ow ng:

“She wanted to create a holiday hone that captured the
seasons and reflected her African-Anerican Heritage...
Both the Pear Tree and Ten Thousand Vil l ages sel
African nmud cloth that will lend an ethnic accent to
the traditional evergreen.”-(The Boston d obe,
Novenber 11, 2001); and

“I'f you are | ooking for an unusual ethnic accent in
wal |l tiles or want to create your own customtile | ook
Wit hout hiring a decorator, check out the new |ine of
Met al Mosaics fromDalriada Infinite Design of Denver
Col orado... [B]y allow ng custonmers to express
creativity through the finishing process, we're better
able to neet their desires concerning the best tiles
for their hones.-(The Fort Lauderdal e Sun-Senti nel,
August 20, 2001).

In addition to these exanples of how the term sought
to be registered is used by others, one of the excerpted
articles submtted by the Exam ning Attorney appears to be
about applicant’s business. That article, fromthe

Decenber 23, 2000 edition of The Ol ando Sentinel, states

that applicant’s founder “believes that consuners want nore
ethnic accents for their hone[s], accents that are not
avai l able on a large scale to consuners.”

Applicant responded to the final refusal to register

with a request for reconsideration on the issue of nere
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descriptiveness, but the Exam ning Attorney was not
persuaded to wi thdraw the refusal.

Applicant tinely filed a Notice of Appeal, followed by
its Appeal brief. The Examning Attorney filed her brief
on appeal, and applicant filed a reply brief, but no oral
hearing before the Board was requested.

The sole issue before the Board in this appeal is
whet her “ETHNI C ACCENTS” is nerely descriptive within the
meani ng of Section 2(e)(1) of the Lanham Act in connection
with “entertainnent in the nature of television prograns in
the field of home decor.” Based on careful consideration
of the record before us in this appeal, as well as the
argunments presented by applicant and the Exam ning Attorney
and the relevant |egal precedents, we find that the refusal
to register is well founded.

A mark is properly refused registration as nerely
descriptive under Section 2(e)(1) if it describes a
significant ingredient, quality, characteristic, function,
feature, purpose or use of the relevant services (or
goods). In re Gyulay, 820 F.2d 1216, 3 USPQR2d 1009 (Fed.
Cir. 1987); In re Bed & Breakfast Registry, 791 F.2d 157,
229 USPQ 818 (Fed. GCir. 1986); In re MetPath Inc., 223 USPQ
88 (TTAB 1984); and In re Bright-Crest, Ltd., 204 USPQ 591

(TTAB 1979). The determ nation of nere descriptiveness is
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made in the context of the services (or goods) identified
in the application, rather than in the abstract. In re
Oraha National Corp., 819 F.2d 1117, 2 USPQ@d 1859 (Fed.
Cr. 1987); In re Abcor Devel opnment Corp., 588 F.2d 811,
200 USPQ 215 (CCPA 1978).

The evi dence the Exam ning Attorney submtted with the
first and second Ofice Actions clearly establishes that
the termapplicant seeks to register is nmerely descriptive
in connection with decorations for the home. “Ethnic
accents” are hone furnishings or decorations which reflect
or evoke particular ethnic traditions or thenes. It would
appear that including ethnic accents in one’ s hone décor,
whet her the accents are directly related to one’s own
cultural heritage or are sinply enployed for their
aesthetic interest, is sonewhat of a trend. The story
about applicant’s business states that its founder believes
t hat people want nore ethnic accents for their hones.
Contrary to applicant’s assertion, the fact that the
article is about applicant does not negate the fact that
the term applicant seeks to register is used in a
descriptive sense, rather than as a service mark indicating
the origin of applicant’s services.

We find that the term*®“ethnic accents” refers to itens

of hone decor. The issue thus becones whether the termis
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nerely descriptive of applicant’s entertai nment services,
which are in the formof “television prograns in the field
of hone decor.” The termsought to be registered is nerely
descriptive in connection with these services because
“ETHNI C ACCENTS” indicates that ethnic accents are
significant features or the subject matters of such

pr ogr ans.

Applicant’s argunents to the contrary are not
persuasi ve. Al though we cannot dispute the fact that sone
menbers of ethnic groups may, in fact, speak with
di scerni ble foreign accents, in the context of applicant’s
services, it is unlikely that viewers or potential viewers
of applicant’s progranms will discern a double entendre in
the word “accents.” To have a double entendre, both
meani ngs nust be readily apparent, but the nmeaning
suggested by applicant is not apparent upon seeing the mark
in connection with the services. Contrary to applicant’s
illogical contention, the Exam ning Attorney’s “failure to
understand the double entendre created by Applicant’s mark”
does not “denonstrate that the mark is not nerely
descriptive.” (Reply brief, p. 2). On the contrary, it
shows that the mark does not create a double entendre.

Simlarly, that applicant can take the dictionary

definitions of the individual words in the termand conme up
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with a meani ng that makes no sense in connection with the
services recited in the application does not nandate a
different conclusion on the issue of nere descriptiveness.
As stated above, the determ nation of descriptiveness is
made in the context of the identified services, and the
meani ng of “ETHNI C ACCENTS” in connection with applicant’s
services is clearly that of home furnishings or decorations
relating to various ethnicities. As we explained above, in
connection wth applicant’s services, the termsought to be
registered is nerely descriptive because it identifies a
significant feature or characteristic of them

Applicant’s argunent that the termis too broad to
identify with any specificity or particularity the subject
of its programs is not well taken either. W do not
di spute the fact that there are a great nunber of
ethnicities, nor do we di spute the fact that each may have
its own distinctive racial, national, religious, linguistic
or cultural heritage, but we cannot adopt applicant’s
argunent that because of this fact, “ethnic” describes
virtually everyone, and therefore does not describe
anything with the specificity or particularity required in
order for the refusal under Section 2(e)(1l) to be
appropriate in this case. Sinply put, even though there

could be an infinite variety of ethnic accents avail abl e



Ser No. 75/943, 763

for people to use when furnishing or decorating their
hones, the term “ethnic accents” nonethel ess descri bes both
the things they use for this purpose and tel evision
progranmm ng which relates to those things.

DECI SION: The refusal to register under Section

2(e) (1) of the Lanham Act is affirned.



