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Opi ni on by Hohein, Adm nistrative Tradenmark Judge:

Tier One Brands, L.L.C. has filed applications to
regi ster the mark "CRAYONS' for "hair conditioners, body
| otions, baby oils, suntan |otions, sunscreen, sun bl ock
preparations, non-nedicated |lip balnms and liquid soaps for the

nl

hands, face and body"! and "hair shanmpoo, [and] bubbl e bath."?

! Ser. No. 75/702,467, filed on May 11, 1999, which is based on an
all egation of a bona fide intention to use the mark i n conmerce.
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Regi stration has been finally refused in each case
under Section 2(e)(1l) of the Trademark Act, 15 U.S. C
81052(e) (1), on the ground that, when used in connection with
applicant's goods, the mark "CRAYONS' is nerely descriptive of
them Specifically, the Senior Trademark Attorney (hereinafter
referred to as the Exami ning Attorney) contends in her brief
that such mark "imedi ately describes a feature of the goods,
i.e. the crayon shaped containers in which the goods will be
sold."

Applicant, in each case, has appealed. Briefs have
been filed, but an oral hearing was not requested. Because the
i ssue of mere descriptiveness is essentially the sane in each
i nstance, the appeals are being treated in a single opinion. W
reverse the refusal to register in each case.

It is well settled that a termis considered to be
nerely descriptive of goods or services, within the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys an
i medi ate idea of any ingredient, quality, characteristic,
feature, function, purpose or use of the goods or services.

See, e.g., Inre Gulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cr

2 Ser. No. 75/980, 456, filed on May 11, 1999, which was created from
application Ser. No. 75/702,467 follow ng applicant's subm ssion, on
Novenber 7, 2000, of a request to divide such application together
with an anendnent to all ege use of the mark which clains a date of
first use anywhere and in conmerce, with respect to the above goods,
of Septenber 14, 2000.
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1987) and In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ
215, 217-18 (CCPA 1978). It is not necessary that a term
describe all of the properties or functions of the goods or
services in order for it to be considered to be nerely
descriptive thereof; rather, it is sufficient if the term
describes a significant attribute or idea about them Moreover,
whether a termis nerely descriptive is determined not in the
abstract but in relation to the goods or services for which
registration is sought, the context in which it is being used on
or in connection with those goods or services and the possible
significance that the termwuld have to the average purchaser
of the goods or services because of the manner of its use. See
In re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus,
"[ W het her consumers coul d guess what the product [or service]
is fromconsideration of the mark alone is not the test.” Inre
American Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).

The Exam ning Attorney, as support for her position,
relies upon the foll owing excerpts fromher searches of the
"NEXI S" el ectroni c database (enphasis added):

"Crayons Bubble Bath from24/7, Inc. of

Scottsdale, AZ, is available in an Apple

scented No Tears Fornula. Packaged in a 12

fl. oz. (355m) crayon-shaped plastic

bottl e, the bubble bath nay al so be used as

aliquid soap ... according to |abels.” --
Product Alert, July 12, 1999;
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"M nnet onka al so taps one of the other
primary sales generators in the segnent:
play value. The conpany's Bathtine
Pl ayables line features such itens as finger
pai nt bubbl e bath and soap crayons with
characters from' Sesane Street' and 'Looney
Tunes.'" -- Chain Drug Review WNarch 15,
1999;

"Crayola has cone out with a new set of
four bath crayons (about $3.50). They comne
in red, green, blue and yellow for coloring
bat htubs, walls and little bodies - and they
wash off in a flash." -- The Gazette
(Montreal ), Decenber 1, 1994;

"SHAMPQO Creayted [sic] for Kids, new

from DeVere Corp., ... is packaged in an
ei ght -ounce pl astic contai ner shaped and
decorated |ike a crayon." -- ASAP, March

1987 (article headlined: "The 'Crayon
Shanpoo Targets 3-10 Year A ds");

"Nefertede Sterling, 7, quietly brought
in all the noney from her crayon-shaped

piggy bank ...." -- NY. Tines, Novenber 11
1995;

"Enlisting the help of teacher Jam
Robbi ns, ... Dyer brought her first offering
to school: two goldfish inside a crayon-
shaped aquarium" -- Daily Okl ahoman; August
23, 1995;

“"[T] heir short stop at the 5-foot tall
crayon-shaped container filled to the brim
with jelly beans paid off big tine." -- St.
Pet er sburg Ti mes, August 14, 1995; and

"In addition to the clothes, there are
shoes, basebal| caps, barrettes and bows,
wat ches, suspenders, rain boots, jewelry,
backpacks and a wonderful crayon-shaped
purse that can be worn as a pendant." --

Atl anta Journal & Constitution, Septenber 1,
1991.
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According to the Exam ning Attorney, such evidence "shows that
the term'crayon' is often used to describe goods or containers
shaped |i ke crayons" and, thus, "the applicant's mark i s not
arbitrary as applied to the goods" involved herein but is,
instead, nerely descriptive thereof.

In particular, the Exam ning Attorney nmaintains that
applicant is incorrect in arguing that the mark "CRAYONS' does
not descri be any feature of the applicant's goods, pointing out
t hat :

[When a product is sold in liquid form as
is the case herein, the container for the
goods is not separable fromthe physical
product and therefore should be included
when deci di ng whet her the mark descri bes
"the goods." Because of the liquid nature
of the applicant's goods it would be

i npossi ble to use the goods w thout also
seei ng and using the container for the
goods. This is not a situation where the
packagi ng is discarded shortly after
purchase. In the consuner's mnd, the
contai ner for the goods, and the liquid

i nside the container, are one in [sic] the
sane. Therefore, descriptiveness nust be
determined in relation to the product as a
whol e.

As authority for her position, the Exam ning Attorney relies on
In re Serv-A-Portion Inc., 1 USPQ2d 1915, 1916 at n. 4 (TTAB
1986), in which the Board, in upholding a requirenent for a

di sclaimer of the term "SQUEEZE N SERV' as being nerely
descriptive of goods identified as "ketchup,” noted that

"whether it is the package itself, or the ketchup, or both which



Ser. Nos. 75/702,467 and 75/ 980, 456

is (are) squeezed, is immterial" inasrmuch as "it is understood
that this kind of food is necessarily sold in packages” and
"hence the package is as nmuch a part of the goods as the
ket chup."” She further contends, in consequence thereof, that:

Li kewi se, in the present application, the

applicant's [goods] ... are necessarily sold

i n packages. Therefore, the packaging

beconmes as nmuch a part of the goods as the

physi cal product. There is no reason to

separate, for purposes of descriptiveness,

t he product fromthe container or packagi ng.

Therefore, it is proper under Section

2(e)(1) to consi der whether a mark descri bes

any feature of the packaging for the goods.

The Exami ning Attorney, in viewthereof and in |ight
of the evidence set forth above, accordingly asserts that:

[ T] he use of "crayon" to describe a

package is not unique to the applicant.

When confronted with the word "crayons,"” the

public would i nmediately know t he shape of

t he goods (or packaging for the goods).
As a result, she concludes that "applicant's mark CRAYONS is
merely descriptive under Section 2(e)(1l) because it imedi ately
describes a feature of the goods, i.e., the crayon shaped
containers in which the goods will be sold."

Applicant, on the other hand, while admtting that it
intends to package its goods "in containers shaped as crayons,"
insists that none of the itens contenplated in its |ine of

"CRAYONS" products involves "any actual crayons or other

i mpl ements designed for drawing, witing upon or coloring
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bat ht ubs, walls, children's bodies, or any other surfaces" and
that it does not intend to market any of its goods in such a
manner. Applicant also urges that the evidence furnished by the
Exam ning Attorney is insufficient to denonstrate that it is a
common practice, especially with toiletry itens, to narket
products in containers which are shaped |ike crayons.

I n support thereof, applicant notes that, in response
to the initial OOfice Action, it submtted a declaration by its
one of its managers, David Barrick. Wth respect to the first
four of the eight "NEXIS' excerpts set forth previously in this
opinion, M. Barrick states anong other things that he has
carefully revi ewed such excerpts and has i ndependently
i nvestigated the products and conpani es di scussed therein; that
the excerpt which refers to "Crayons Bubble Bath from 24/7, Inc.
of Scottsdale, AZ" involves the entity which was the predecessor
to applicant; that the excerpt which relates to the "Bathtine
Pl ayabl es" |ine of products from M nnetonka does not involve any
products which are sold in crayon-shaped containers; that while
such product line "does include a set of three small, unw apped
soap crayons marketed in a rectangul ar box, that box is clearly
| abel ed as a ' SESAME STREET' product with depictions of Sesane
Street characters”; that "[n]one of the goods" identified in
applicant's applications "are soap crayons or any other type of

crayons"; that the excerpt which pertains to a set of four bath
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crayons from Crayol a i nvol ves goods which were "di scontinued in
1995"; that none of the itens in applicant's proposed |ine of
"CRAYONS" products includes "any actual crayons or other

i npl emrents designed for drawi ng, witing upon or coloring
bat ht ubs, walls, children's bodies, or any other surfaces," nor
does applicant intend to market its products in such a fashion;
that the excerpt which concerns a shanpoo from DeVere Corp.

whi ch is packaged in an ei ght-ounce plastic container shaped and
decorated |li ke a crayon involves a conpany which not only "was
dissolved ... on April 20, 1992, and is therefore no longer in
busi ness, " but such conpany "actually ceased business in 1987
(prior to its dissolution)"; and that "[while it is true that
[applicant] ... currently intends to package its ... products in
cont ai ners shaped as crayons,"” to the best of M. Barrick's
know edge no other entity "is currently marketing or intending
to market children's shanpoo, soap, bubble bath and any simlar
or related products in crayon-shaped containers.”

As to the remaining "NEXI S" excerpts, which involve
such di verse products as a piggy bank, an aquarium jelly beans
and a purse which can be worn as a pendant, applicant argues
that the evidentiary value thereof is |acking inasnuch as none
of the products discussed therein "is renotely related to the
shanpoo, bubbl e bath, and ot her goods"” identified in applicant's

applications and that none of those excerpts indicates that the
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products nentioned therein are actually sold in crayon-shaped
containers. Applicant maintains, therefore, that there is no
evidence in the record that any person, other than applicant,
sells or intends to sell shanpoo, liquid soaps, bubble baths or
simlar toiletries in crayon-shaped packagi ng or containers, or
that the use of such packaging or trade dress is comon or

w despread with regard to any ot her goods.

Applicant also asserts that the Exam ning Attorney has
utilized a "novel approach” to determ ning whether the mark
"CRAYONS" is nerely descriptive by focusing on the packagi ng for
its goods, rather than the goods. Such an approach, applicant
contends, "has no support in the case | aw and ot herw se
di sregards the plainly "arbitrary' nature of the ' CRAYONS
designation as applied to [applicant's] ... bath, hair and skin
care products.” Applicant enphasizes, in this respect, that
while it concededly intends to market its products in what it
characterizes as "fanciful crayon shaped containers,” it does
not seek registration of a package design or other trade dress.
| nstead, applicant stresses, it seeks to register "only the
unstylized word mark, 'CRAYONS,' as used in connection with

t hose goods” (underlining in original). GCiting Wbster's New

Wrld Dictionary of Anmerican English (3rd coll. ed. 1994) at

324, which defines "crayon" as nmeaning "either (1) 'a snal

stick of chal k, charcoal, or colored wax, used for draw ng,
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coloring, or witing,' or (2) "a drawing made with crayons,
appl i cant argues that none of the bath and skin care products
set forth in its applications "have any association with these
generic neanings of the word 'crayons,' nor are any of those
products intended to be used as an inplenent for draw ng,
witing upon or coloring bathtubs, walls, children's bodies or
any other surfaces.” Applicant thus insists that its use of the
word "crayons” in the marketing of its products "clearly
qualifies as "arbitrary'" rather than nerely descriptive use.
Even nore inportantly, according to applicant, the
Exam ning Attorney did not cite any authority and, "despite a
diligent search,” applicant asserts that it was unable to find
any cases, to "support the proposition that a word mark may be
found 'merely descriptive' sinply because that mark nay descri be
t he shape of the packaging for the referenced goods, but not the
goods themnsel ves" (underlining in original). Applicant asserts
that the finding of nere descriptiveness in In re Serv-A-Portion
Inc., supra, "was not based upon the shape or any other non-
functional design elenents of the ... [ketchup's] packagi ng, but
i nstead upon the fact that ' SQUEEZE N SERV' directly descri bed
how t he product in question was used.” According to applicant:
To extend trademark protection to such a
desi gnation woul d therefore have forecl osed
conpetitors fromalso informng potentia

purchasers how their simlar products were
used--the central policy reason for denying

10
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such protection to truly descriptive marks
(absent proof of secondary meaning).

In stark contrast, the shape of
[applicant’'s] ... "CRAYONS' packagi ng does
not, to any extent, prevent conpetitors from
describing their bath, hair and skin care
products to consuners, nor is the shape of

t hat packagi ng necessary for the function of
[applicant's] ... products. |In other words,
whi |l e those products do require a container
to hold them (as do nost, if not al
comercially distributed goods), the use of
[applicant's] ... products does not require
themto be dispensed froma crayon- shaped
cont ai ner, as opposed to any ot her shape.

Appl i cant concludes that, "far fromdisqualifying a trademark on
descri ptiveness grounds due to the owner's use of clever and
suggesti ve packaging, ... such [inherently] distinctive
packagi ng 'serves the public purpose' by 'reinforcing' the basic
source-identifying purpose of trademark protection.” Applicant
insists, therefore, that the mark "CRAYONS" is arbitrary, and
hence is registrable for its goods w thout a showi ng of acquired
di stinctiveness pursuant to Section 2(f) of the Trademark Act,
15 U.S. C. 81052(f), notwithstanding that it intends to market

its products in packagi ng or containers which resenble crayons.?

® Applicant also argues in its brief that it "cited a nunber of Federal
trademark registrations in its response to the Examner's initial
refusal to register ' CRAYONS' as exanples of designations that have
been granted trademark protection even though they clearly describe

t he shape of the containers used for the registrant's [sic] goods,"
but that "[t]he Examner ... failed to address any of these citations
in her final refusal of registration.” Wile the Exam ning Attorney,
in her brief, asserts that "merely listing the Registration Nunbers
for third[-]party registrati ons does not make these registrations part
of the record"” and that the "m ni num accept abl e evidence of third[-
]party registrations would be soft copies of these registrations,” we

11
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Upon consi deration of the evidence and argunments, we
agree with applicant that the mark "CRAYONS' is not nerely
descriptive of its various goods, even if such goods are
packaged in containers designed to resenble the appearance of
crayons. Literally, as applicant has noted, none of its
toiletry products, nor any of the containers for such itens, is

a crayon. As is plain fromthe previously indicated definition

note that such objections were never raised previously (at a stage
where applicant procedurally could have rectified any deficiencies in
its proffered evidence by properly submtting either copies of the

actual registrations or the electronic equivalents thereof, i.e.,
printouts of the registrations which have been taken fromthe U S
Patent and Trademark O fice's own conputerized database, see, e.g., In

re JT Tobacconists, 59 USPQd 1080, 1081 at n. 2 (TTAB 2001)) and thus
are considered to have been waived. Moreover, although the Exam ning
Attorney goes on in her brief to state that "these registrations, even
if properly nade of record, are not persuasive" because, inter alia,
sone of the third-party registrations referred to by applicant either

i ssued on the Supplenental Register or registered on the Principal

Regi ster pursuant to the provisions of Section 2(f) of the statute,

t he copies of such registrations, which the Exam ni ng Attorney
attached to her brief as support for her assertions, cannot be

consi dered i nasnuch as such evidence is untinely under Trademark Rul e
2.142(d). In any event, we find that applicant's list of third-party
registrations is of no probative value. This is because there is no

i ndication that the marks which are the subjects thereof issued solely
on the Principal Register, without resort to the provisions of Section
2(f), and hence were not regarded as nerely descriptive. In addition,
there is no evidentiary support for applicant's assertions that the
associ ated goods have in fact been nmarketed in containers or other
packagi ng which is shaped |i ke the marks woul d respectively seemto
indicate (e.g., "MRS. BUTTERWORTH S' for "table syrup, sold in bottles
shaped like 'Ms. Butterworth'"; "BARREL OF MONKEYS' for "parlor gane
of skill and bal ance, sold in barrel-shaped containers”; "THE ONE I N
THE WDE MOUTH JUG' for "nounting and fram ng adhesives, sold in w de-
nmout h jugs"; "BILLY BEE' for "honey, sold in bee-shaped bottles"
"GARBAGE PAIL KIDS' for "candy and chewi ng gum sold in garbage pail -
shaped contai ners"; "BUBBLE TAPE" for "chewi ng gum sold in package
shaped |i ke a carpenter's measuring tape"; and "TO LET DUCK" for
"toilet cleaning preparations, sold in bottles wth duck-shaped
necks").

12
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of the word, a crayon is a solid object consisting of "a snal
stick of chal k, charcoal, or colored wax, used for draw ng,
coloring, or witing." Applicant's word mark " CRAYONS, "
therefore, clearly is an arbitrary mark with respect to its
goods, none of which is a "soap crayon" or other solid object,
and we find that such mark is |likew se arbitrary, on this
record, when applicant's goods are packaged in containers which
resenbl e crayons.

In particular, while we do not disagree wth the
Exam ning Attorney that a termwhich i mediately and
specifically describes the container or other trade dress in
whi ch a product is packaged (or the thene or notif utilized in
providing a service) may indeed be nerely descriptive of the
goods (or services), see, e.g., J. Kohnstam Ltd. v. Louis Marx

& Co., Inc., 280 F.2d 437, 126 USPQ 363, 364 (CCPA 1960)* and In

“Interestingly, neither the Examining Attorney nor applicant appears
to be aware of (and hence has not discussed) such case, which hol ds
anong ot her things that because the word "nmatchbox" is descriptive of
a box which is nmade to | ook as nuch |ike a matchbox as is practicabl e,
the mark "MATCHBOX SERIES" is nerely descriptive of a series of toys
sold in sinulated mat chboxes. Specifically, in finding that "[t] he
nmer chandi se in the formin which appellant puts it on the market is
aptly described as a series of matchbox toys," id., the Court reasoned
t hat :

"Mat chbox" is, of course, a common English word
defined by Webster's Dictionary as "A box for hol ding
matches.” A matchbox is still a matchbox if the matches
are renoved and a toy is put in their place. W think the
word is just as descriptive of a box which is made to | ook
as much like a matchbox as is feasible so that the toys
packaged in it can appropriately be designated as a
"Mat chbox Series" of toys.

13
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re Ruffin Gaming, LLC, _ USPQ@d , _ , 2002 TTAB Lexis 542

at 18-25, 2002 W. 1941140 at 12-17 (TTAB 2002),° this record does

Id. Wiile, at first glance, such case mght therefore seemto support
the Exam ning Attorney's position that a mark which describes the
shape of a product's container is nmerely descriptive of a feature of
the product, we find that it is distinguishable fromthe appeal s
herein. This is because the word "nmatchbox," unlike the term
"crayons," denotes a specific kind of container or receptacle used as
packagi ng. As such, the mark "MATCHBOX SERI ES' nerely describes a
series of toys (or, for that matter, any other goods) packaged in a
contai ner which is commonly known as a matchbox or one which is nade
to look as nmuch |ike a matchbox as is possible. The word "crayon,"” in
stark contrast, does not connote a receptacle or container of any
type; instead, as previously pointed out, it designates a type of
solid object consisting of "a small stick of chal k, charcoal, or

col ored wax, used for drawing, coloring, or witing." Thus, as noted
above, the mark "CRAYONS' is arbitrary when used in connection with
applicant's toiletry products (none of which, to reiterate, is any
kind of a crayon). Such a word mark does not lose its arbitrary
nature sinply because applicant has chosen to play up or reinforce its
"CRAYONS" nmark by packaging its goods in containers which outwardly
resenbl e crayons.

°> W recogni ze that such case, in which the term"Fl SHERVAN S WHARF"
was held to be nerely descriptive of "entertai nnent services, nanely,
live performances by a nusical band, anusenent arcades, casino
services, theatrical performances, vaudevilles and conedy performances
as well as hotel services, restaurant services, nightclub services
caf é services and providing convention facilities," was not decided
until after the Exami ning Attorney submtted her appeal brief in each
of these appeals. It is instructive, nonetheless, to note that the
Board therein, rather than |laying dowmn a per se rule that any term

whi ch arguably could be used to designate thematically the trade dress
of a product or the décor of an entertainment facility is therefore
nerely descriptive, announced the followi ng as the test for whether
such a termshoul d be considered nerely descriptive (footnotes
onmtted):

As a general proposition, we note that a term which
ot herwi se woul d be considered an arbitrary, fanciful or
suggestive mark, when used in connection with goods or
services to identify and distinguish the source thereof,
does not | ose such characterization or status, and becone
nerely descriptive of the goods or services, sinply because
the termcould literally designate a thenme of the goods or
services, e.g., the trade dress of a product or the decor
of an entertainnent facility, when so used. That is, just

14
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not support such a finding as to the word nmark "CRAYONS." As
the Barrick declaration furni shed by applicant nmakes cl ear,
essentially the only users of crayon-shaped containers in
connection with toiletry products have been applicant and its

predecessor, 24/7, Inc. The single other reported user of a

because such a termcould thematically describe a trade
dress or decor, that does not nake the termnerely
descriptive if the trade dress or decor is arbitrary,
fanciful or suggestive, but if the trade dress or decor is
descriptive, then a termwhich describes such thematic
manner of use is nerely descriptive. [Gtations omtted.]

Each of the foregoing cases, of course, was determ ned
on its own facts and, in particular, the significance which
each of the subject marks had to the relevant public
encountering the terns at issue in connection with the
respective services. This appeal, however, is nost
anal ogous to [In re Busch Entertai nnent Corp., 60 USPQd
1130, 1133-34 (TTAB 2000),] the ... case cited by the
Exami ning Attorney and fromwhich, for present purposes,
the proposition may be extracted that, where the record
reveals that it is the intent of an applicant and a
practice or trend in the trade or industry to replicate or
ot herwi se simul ate the anbi ance or experience of a place
(in whol e or nmeaningful part), then a term which nanes the
pl ace, when used as a theme of the goods or services, is
generally considered to be nerely descriptive of a
significant feature or characteristic of the goods or
services. See In re Busch Entertainnent Corp., supra [in
vi ew of evidence denonstrating a trend in thenme park
i ndustry of recreating the culture or history of foreign
| ands and showi ng that "EGYPT" is the nane of the ninth
land in the applicant's African-themed anusenent park,
"EGYPT" found nerely descriptive of anusenent park services
i nasmuch as termindi cates subject matter or country being
imtated, at least in part, and woul d be so recogni zed by
consuners; as such, termidentifies only an Egyptian thene
or notif rather than the source or origin of the services].

Inre Ruffin Gamng, LLC, supra. Although Ruffin Gam ng involved the

i ssue of the nere descriptiveness of a termwhich naned a pl ace rat her
t han an object, the sane rational e should apply herein.

15
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crayon-1like container for a toiletry product, DeVere Corp., at
one tinme apparently did market shanpoo but is no |onger in
busi ness. According to M. Barrick, such firmnot only was
formal |y dissolved on April 20, 1992, but it actually ceased
busi ness sone five years prior thereto in 1987. Furthernore, as
applicant correctly points out, with the exception of a third
party's soap crayons, none of the renmining product references
in the record involves goods such as shanpoo, bubble bath or
other toiletry itens, and none of the diverse goods nentioned,
rangi ng fromsoap crayons and bath crayons to a piggy bank, an
aquarium jelly beans and a purse which can be worn as a
pendant, are actually sold in crayon-shaped containers. Wile,
as to the last four of the goods just noted, three of those
products were described as crayon-shaped, the fourth product,
nanmely, jelly beans, was sinply reported to have been di spl ayed
in a crayon-shaped container. All of such relatively few
references, in any event, are to single and sporadi c accounts or
reports in the press.

Consequently, while the Exam ning Attorney, citing In
re National Shooting Sports Foundation, Inc., 219 USPQ 1018,
1020 (TTAB 1983), properly notes that, even if applicant is or
intends to be the first to use the term"CRAYONS' in connection
with its goods, that fact does not justify registration if the

termis nmerely descriptive, applicant is nonethel ess correct

16
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that the evidence of record is insufficient to denonstrate that
crayon- shaped contai ners, packaging or other product trade dress
is common or w despread. Such evidence, |likew se, is inadequate
to denonstrate that, as argued by the Exam ning Attorney, "the
term'crayon' is often used to descri be goods or containers
shaped |i ke crayons” (enphasis added) and, thus, "the
applicant's mark is not arbitrary as applied to the goods”
i nvol ved herein. The evidence of record, sinply stated, fails
to establish that it is a practice or trend in the toiletries
trade to package such goods in crayon-shaped or crayon-like
containers or other trade dress resenbling crayons, so that
consuners of those products would regard the word "CRAYONS' as
nmerely describing a significant characteristic or feature of the
goods. Instead, as explained above, such termis an arbitrary
mark for applicant's bath, hair and skin care products, with the
mar keting of its goods in containers which resenble crayons
serving to reinforce or underscore the novelty inherent in the
use of the word "CRAYONS' as applicant's mark.®

In addi tion, as to the Exam ning Attorney's contention
t hat because the term " CRAYONS' nerely describes the crayon-Iike

containers in which applicant packages or intends to package its

® dearly, if applicant had applied to register a crayon-shaped or
crayon-like container as a mark for its goods, the use of such nove
packaging as a mark would be as arbitrary and inherently distinctive
with respect to its products as is the use of the word mark " CRAYONS. "
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goods, such termmerely describes a significant characteristic
or feature of applicant's goods, it is inportant to keep
forenmost in mnd that applicant's goods are various bath, hair
and skin care products, none of which is a kind of crayon (e.g.,
a soap crayon), and that its goods specifically are not
cont ai ners even though, due to the |liquid nature of the goods,
t hey nust be packaged in sone sort of a container for marketing
pur poses. W concur with applicant that a careful reading of
the case relied upon by the Exam ning Attorney, In re Serv-A-
Portion Inc., supra, indicates that the holding of nere
descriptiveness therein "was not based upon the shape or any
ot her non-functional design elenments of the ... [ketchup' s]
packagi ng, but instead upon the fact that ' SQUEEZE N SERV
directly described how the product in question was used." As
stated by the Board, after noting the immteriality of whether
it was the package, the product, or both which is squeezed:

In the case before us, one word ( SQUEEZE)

nmerely describes a nmeans of opening the

package, by squeezing, and the other (SERV)

one of its purposes, to serve the ketchup,

and we find nothing incongruous or
di stinctive about the conbi nation.

Accordingly, ... we conclude that SQUEEZE N
SERV is nerely descriptive of appellant's
goods ....

In re Serv-A-Portion Inc., supra at 1916-17.
The Exam ning Attorney's attenpt to find the mark

"CRAYONS" to be nerely descriptive of the containers for

18
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applicant's goods sinply because applicant intends to market its
toiletry products in crayon-1like packaging is, in essence, "a
variation of the theory that a word, nane, synbol, or device
which identifies a class of goods is a generic type of
identification and a uni que product or product design is a class
unto itself.” In re DC Comics, Inc., 689 F.2d 1042, 215 USPQ
394, 403 (CCPA 1982) (N es, J., specially concurring). The
Exam ning Attorney's categorizing of applicant's goods under the
rubric of toiletry products sold in crayon-shaped or crayon-1like
containers is consequently anal ogous to the situation in DC
Com cs, 215 USPQ at 395, in which the Court reversed the Board's
affirmance of refusals to register, on the grounds of
descriptiveness and functionality, with respect to marks
consisting of an applicant's "particular draw ngs of three
characters, [known as] Supernman, Batman and Joker," which were
sought to be registered as trademarks for "toy dolls."

Specifically, the Court therein, anong other things,
was careful to point out that (footnote omtted):

Mor eover, appel |l ant cannot be

considered to have created a new product

category, the rubric of which (for exanple,

"Superman dolls") should remain avail abl e

for all to enploy in comerce, sinply by

havi ng origi nated and pronoted certain

uni que characters and products, related to

them The registration of appellant's

drawi ngs as trademarks for toy dolls would

not dimnish the store of commpn words and
vi sual representations which appellant's
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conpetitors and the general public alike may
freely use. Hence, appellant would not be
in a position to inpair conpetition in the
sale of toy doll figures, nor could it
deprive the public of access to imagery
associ ated wth toy dolls generally or
"super hero" or villain figures in
particul ar.

215 USPQ at 397. The sane is |likewise true herein with respect

to applicant's use of crayon-li ke containers in connection with

the marketing of its "CRAYONS' brand of toiletries. As Judge

Ni es,

specially concurring, additionally observed:

No principle of trademark |aw requires the

i mposition of penalties for originality,
creativeness, attractiveness, or uniqueness
of one's product or requires a holding that
the nane arbitrarily selected to identify

t he product, or a unique product design of a
product, cannot al so function as an
identification of source.

215 USPQ at 403.

Deci sion: The refusal under Section 2(e)(1) is

reversed in each case.
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