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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Geektech, Inc.

Serial No. 75/671, 647

Kristi Adair Zintner of Fafinski Wallrich & Crena PLLC for
Ceekt ech, Inc.

John D. Rodriguez, Trademark Exam ning Attorney, Law Ofice 112
(Janice O Lear, Mnagi ng Attorney).

Before Simms, C ssel and Hohein, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Geektech, Inc. has filed an application to register

the term"LI VETEEN. COM' as a service mark for, inter alia

"providing websites on gl obal conputer networks featuring
information in the field of adult entertai nment” in

| nternati onal C ass 41.1

! Ser. No. 75/671,647, filed on March 31, 1999, which alleges a date of
first use anywhere and first use in comerce of Septenber 12, 1997.
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Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the
basis that, when used in connection with such services, the term
"LI VETEEN. COM' is nerely descriptive of them

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

It is well settled that a termis considered to be
merely descriptive of goods or services, within the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys
i nformati on concerning any significant ingredient, quality,
characteristic, feature, function, purpose, subject natter or
use of the goods or services. See, e.g., In re Guulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987) and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It is
not necessary that a termdescribe all of the properties or
functions of the goods or services in order for it to be
considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea
about them Moreover, whether a termis nerely descriptive is

determned not in the abstract but in relation to the goods or

As anended, registration of such termas a service mark is al so sought
for "electronic billboard advertising; dissem nation of advertising
for others via an on-line electronic comrunications network; [and]
providing a web page of information related to advertising” in
International C ass 35.



Ser. No. 75/671, 647

services for which registration is sought, the context in which
it is being used or is intended to be used on or in connection
with those goods or services and the possible significance that
the termwould have to the average purchaser of the goods or
servi ces because of the manner of such use. See In re Bright-
Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus, "[w hether
consuners could guess what the product [or service] is from
consideration of the mark alone is not the test." Inre
Anmerican Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).

Applicant, by way of background, asserts in its brief
that "LIVETEEN. COMis an entertai nment website that features a
variety of adult content material avail able for custoners
t hrough many different medium" According to applicant:

This website features thousands of adult

content pictures, thousands of adult content

vi deo transm ssions, adult content e-mai

conmuni cations, adult content chat roonmns,

[and] witten and audi o adult content genre

stories for the custoners['] view \at

sets this website apart from other adult

content websites is that this website

features young adult wonen in its

entertainment materials, rather than wonen

of all ages.

Appl i cant argues, in view thereof, that "LIVETEEN. COM
is entitled to registration on the Principal Register,

[ nasnmuch] as it is suggestive as to what ... services a

consuner may find within" its website. 1In particular, applicant
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insists that "[i]t takes a creative nind to determ ne that the
Mark connotes an adult content entertai nnent website" because
"[o]ne's initial reaction may | ead one to believe that the
content on the website deals with teenage issues, or is a live
vi deo feed produced by teens about teen issues.” The term
"LI VETEEN. COM " applicant further contends, is "so renote and
subtle" inits connotation that "it is really not likely to be
needed by conpetitive sellers to describe their goods [or
services]." Such conpetitors, applicant argues, instead
"generally use ternms such as ' XXX,' "NUDE,' 'FREE,' 'GRLS,"'
"SEX,' ' UNDERAGE,' 'SEXY', as well as other nore explicit
ternms."” Because these "other, nore graphic and descriptive
ternms are available for their use," applicant urges that the
term " LI VETEEN. COM " whi |l e "suggesti ng perhaps [that] a darker
side mght lie within its web pages,” is not nerely descriptive
of its adult content entertai nnent websites. Applicant asserts,
nor eover, that because there is no evidence that any third-
parties utilize such termto describe simlar goods or services,
preferring instead "to use nore explicit, derogative and
descriptive words such as "HOT,' 'YOUNG ' 'NUDE,' and ' XXX '"
the term"LI VETEEN. COM' nust be consi dered as bei ng suggestive
rather than nerely descriptive of its services.

Addi tionally, applicant naintains that, "when properly

viewed as a whole, the Mark does not nerely describe the content
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present on Applicant's adult content." Specifically, while
noting that, according to the excerpts of record from The

Anerican Heritage Dictionary of the English Language (3d ed.

1992), "[t]he Ofice has defined 'teen' as a 'teenager' and

"live' as ' broadcast while actually being perforned; not

taped, filnmed or recorded [... a live television prograni,"”
applicant contends that:

The sole function of the site is adult
entertai nment; the site has nothing to do
with the literal nmeaning of the Mark, other
than in a suggestive sense of the words. |If
the website content focused on, for exanple,
teens living in today's society, perhaps a
merely descriptive determ nati on woul d be
appropriate. |If the website content focused
on, for exanple, a live show featuring

t eenagers, perhaps a nerely descriptive
determ nati on woul d be appropriate. It
takes a stretch of the consumer's

i magi nation to envision an adult

entertai nment website fromthe words "live"
and "teen." At nost, the Mark is suggestive
of adult content entertainnent.

We agree with the Exam ning Attorney, however, that
when considered in its entirety, the conbination of the words
making up the term"LIVETEEN. COM' is nerely descriptive of
applicant's services of "providing websites on gl obal conputer
networks featuring information in the field of adult
entertainment” in International C ass 41 because such term
"i medi ately conveys to the average consuner of the services the

content, subject matter and feature of the services."” In
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particular, relying upon the definitions of record noted above
as well as the specinens of use furnished by applicant, the
Exam ni ng Attorney points out in his brief that:

[ T he applicant's services involve teens

(i.e., teenagers) who are actually

"performng’ on the website in real -tine

vi deo, chat roons and on email. Evidence of

teens performng on the website in real-tine

are phrases such as "PREM UM PI CS AND LI VE

VIDEO' as well as "LIVE TEEN VIDEO. " Hence,

t he wordi ng LI VETEEN. COM descri bes a feature

of the applicant's services, nanely that

teens are performng live on the applicant's

website.
Li kewi se, we observe, the specinmens of use subm tted by
applicant also tout "LIVETEEN. COM' as a website for, inter alia,
"Amat eur TEEN Subm ssions,” "LIVE Video Feeds," "Teen Gallery"
and "OVER 1000 TEEN VI DEO FEEDS EXCLUSI VE TO TH S SITE!'"

Viewed in such context, we concur with the Exam ni ng
Attorney that "the mark LI VETEEN. COMis nerely descriptive of
the content, subject nmatter and feature of the applicant's
services, nanely that the applicant's website features and
contains live teens." Such term rather than being "so renote
and subtle" as contended by applicant, clearly and i nmedi ately
infornms custoners for its services that they will be able to
see, hear and ot herw se comunicate |ive with teenagers online.
Not hing in such termis anbi guous, incongruous or otherw se

requi res the use of imagination or the gathering of further

information in order for purchasers and potential custoners of
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applicant's services to readily understand that the "young adult
wonen" featured in the "adult content pictures, ... video
transm ssions, ... e-nmail transmssions, ... chat roons, and ..
genre stories" on its website are live teens. Mreover, that
conpetitors of applicant may choose to describe the sane or
simlar services by other, nore graphic terns does not nean that
the term"LIVETEEN. COM' is not nerely descriptive of applicant's
services. See, e.g., Roselux Chem cal Co., Inc. v. Parsons
Ammonia Co., Inc., 299 F.2d 855, 132 USPQ 627, 632 (CCPA 1962).
It is also pointed out that even if applicant nay be the first
or sole user of such term that would not entitle it to
regi stration thereof where, as here, the termprojects only a
nmerely descriptive significance in the context of applicant's
services. See, e.g., In re National Shooting Sports Foundati on,
Inc., 219 USPQ 1081, 1020 (TTAB 1983). In this case, however,
there is no evidence of any conpetitor's use of the term
"Ll VETEEN. COM' si npl y because, contrary to applicant's
assertion, the record does not contain any evidence of third-
party use of such term Plainly, the absence of evidence with
respect thereto is not evidence of absence of use of
"Ll VETEEN. COM' by applicant's conpetitors.

Finally, although applicant does not argue otherw se,
the Examining Attorney is correct that the term"”.COM" which

serves as a top-level domain nane in the context of applicant's
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services, lacks "any source-indicating significance."? See,
e.g., 555-1212.comlInc. v. Communication House Internationa
Inc., 157 F. Supp. 2d 1084, 59 USPQ2d 1453, 1457-59 (N.D. Cal.
2001) [term "555-1212.conf is nmerely descriptive of "providing
dat abases featuring tel ephone and directory information
accessible via electronic comuni cation networks" because,
"[mMuch like the tel ephone nunber '411' for local calls, '555-
1212' is the nunber one would dial (after an area code) to seek
out tel ephone and directory information services outside of
one's |l ocal area code" and, thus, "[t]o the average consuner,

' 555-1212. coml woul d indicate a commercial web site on the

| nternet which provides simlar tel ephone and directory

information"]; and 1 J. McCarthy, McCarthy on Trademarks &

Unfair Conpetition 87:17.1 (4th ed. 2002) at 7-28.1 ["a top

| evel domain ['(TLD)'] indicator [such as '.com] has no source
i ndi cating significance and cannot serve any trademark [or

service mark] purpose"” and "[t]he sanme is true of other non-

2 W judicially notice in this regard that the Mcrosoft Press Conputer

Dictionary (3d ed. 1997) defines ".cont in pertinent part as connoting
"1. Tn the Internet's Domain Nane System the top-level domain that
identifies addresses operated by comercial organi zations. The domain
nane .com appears as a suffix at the end of the address."” It is
settled that the Board may properly take judicial notice of dictionary
definitions. See, e.g., Hancock v. Arerican Steel & Wre Co. of New
Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA 1953); University of
Notre Dane du Lac v. J. C. Gournet Food Inports Co., Inc., 213 USPQ
594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. G r
1983); and Marcal Paper MIIls, Inc. v. Arerican Can Co., 212 USPQ 852,
860 (TTAB 1981) at n. 7.



Ser. No. 75/671, 647

distinctive nodifiers used in domain names, such as 'http://ww'
and "htm"; consequently, because "the TLD '.com functions in
the world of cyberspace nmuch |ike the generic indicators 'Inc.,'
"Co.," or 'Ltd.' placed after the nane of a conpany,” "[a] top
| evel domain indicator like '.com does not turn an otherw se
unregi strabl e designation into a distinctive, registrable
trademark [or service mark]"]. As a result, the nerely
descriptive significance of the words "live" and "teen" to form
the term"LIVETEEN' is not |ost or dimnished by the conbination
thereof with the designation ".COM to formthe term
"LIVETEEN. COM " The designation ".COM" being a top |evel
dormai n name, would instead be regarded as indicating a
commerci al website by the actual and potential custoners of
applicant's adult entertai nment website services and, therefore,
is lacking in service mark significance. See, e.g., Inre
Martin Container Inc., 65 USPQd 1058, 1060 (TTAB 2002)
[ " CONTAI NER. COM' for services of buying, selling and renting
net al shipping containers "would i Mmedi ately indicate a
commercial web site on the Internet which provides containers"].
Accordi ngly, when used in connection with applicant's
servi ces of "providing websites on gl obal conmputer networks
featuring information in the field of adult entertainnent," the
term "LIVETEEN. COM' in its entirety i medi ately descri bes,

wi t hout conjecture or specul ation, that a significant content,
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feature, or subject matter of such services is the live
presentation of teenagers. Such term therefore, is nerely
descriptive of applicant's services within the neaning of the
statute.

Deci sion: The refusal under Section 2(e)(1) is

af firnmed.
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