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Trademar k Judges.

Opi ni on by Chapman, Adm nistrative Tradenark Judge:

Ratel ntegration, Inc. (a Delaware corporation) filed
on March 31, 2000 an application to register on the
Princi pal Register the mark RATEI NTEGRATI ON for goods
ultimately anended to read “conputer software prograns for
use in setting pricing for use on gl obal conputer networks,
web hosting, web site content, electroni c comerce,
t el ephony and ot her per use digital services” in

International Cass 9. The application is based on
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applicant’s assertion of a bona fide intention to use the
mark in comrerce on the identified goods.

The Exam ning Attorney refused registration under
Section 2(e)(1) of the Trademark Act, 15 U.S.C
81052(e) (1), on the ground that applicant’s mark, when used
on the goods identified in the application, is nerely
descri ptive thereof.

When the refusal was made final, applicant appealed to
this Board. Both applicant and the Exam ning Attorney have
filed briefs. Applicant did not request an oral hearing.

The Exam ning Attorney essentially contends that the
term “RATEI NTEGRATION' is a conbination of the words “rate”
and “integration,” which imediately describes a
significant feature of applicant’s conputer software
prograns for use in setting prices for various per use
digital services (e.g., telephony, web hosting, web site
content, etc.). Specifically, the Exam ning Attorney
contends that applicant’s software “allows users in the
wirel ess, network applications, and other digital service
provider industries to set their price rates for web
hosting, web site content, electronic conmerce, telephony,
and ot her per use digital services,” and further “all ows
users to integrate their pricing rates into the users’

system...” (Brief, p. 5.) The Exam ning Attorney
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contends that “rate integration” is comonly used in the

t el econmuni cations industries (especially inrelation to
Section 254(g) of the Tel ecommuni cations Act of 1996) to
refer to the integration of price setting, the sane type of
program of fered by applicant.

The Examining Attorney points to applicant’s own uses
of the terns “rate” and “integration” in pages from
applicant’s web site (submtted by applicant on April 3,
2001); and in further support of the refusal to register,
she submtted (i) dictionary definitions of the terns
“rate” and “integration”; (ii) photocopies of several
excerpted stories retrieved fromthe Nexis database
relating to “rate integration”; and (iii) a photocopy of

one story in full retrieved fromthe Nexis database.

! The Examining Attorney’'s request that the Board take judicia
notice of the dictionary definition of “integration” submtted
with her brief is granted. See The University of Notre Dane du
Lac v. J.C. Gournet Food Inports Co., Inc., 213 USPQ 594 (TTAB
1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983). See
al so, TBMP 8712.01. However, applicant’s request in its reply
brief that if this “new evidence” submtted by the Exam ning
Attorney was considered, then applicant’s evidence submtted with
its request for reconsideration should al so be considered, is
denied. Applicant’s request for reconsideration was held
untinmely by the Board in an order dated February 14, 2002, and

t he Board expl ained that the evidence submitted therew th woul d
not be considered. In addition, applicant resubmtted the
material attached to its request for reconsideration with its
appeal brief, and the Exam ning Attorney properly objected
thereto. To be clear, applicant’s evidence untinely submtted
with its request for reconsideration, and resubmtted with
applicant’ s appeal brief, has not been consi dered.
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Appl i cant urges reversal, contending that the
Exam ning Attorney has not net the burden of establishing a
prima facie case of nere descriptiveness for the invol ved
goods in that the stories retrieved fromthe Nexis database
do not support the conclusion that the term
“ RATEI NTEGRATI ON’ i mredi at el y descri bes the conputer
software offered by applicant because applicant does not
set long distance rates for telephone services and it does
not offer systens integration software; that applicant does
of fer software that “may be used by Internet Service
Providers to assist in setting profitable pricing for
[their] services on a real time and per use basis
consi dering a nunber of variables” (brief, p. 4); that the
“rate integration” of wireless tel ecommunications provided
for in the Tel econmuni cations Act of 1996 is inapplicable
because applicant is not a tel econmunications provider and
it does not set |ong distance phone service rates; and that
doubt is resolved in applicant’s favor.

The wel | -established test for determ ning whether a
termor phrase is nerely descriptive under Section 2(e)(1)
of the Trademark Act is whether the terminmmedi ately
conveys information concerning a significant quality,
characteristic, function, ingredient, attribute or feature

of the product or service in connection with which it is
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used. See In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978); In re Eden Foods Inc., 24 USPQRd 1757
(TTAB 1992); and In re Bright-Crest, Ltd., 204 USPQ 591
(TTAB 1979). The determ nation of nere descriptiveness
nmust be nmade not in the abstract, but rather in relation to
t he goods or services for which registration is sought, the
context in which the termor phrase is being used on or is
intended to be used in connection with those goods or
services, and the inpact that it is likely to make on the
aver age purchaser of such goods or services. See In re
Consol i dated Cigar Co., 35 USPQ2d 1290 (TTAB 1995); and In
re Pennzoil Products Co., 20 USPQ2d 1753 (TTAB 1991).

The question is not whether soneone presented with
only the termor phrase could guess what the goods or
services are. Rather, the question is whether soneone who
knows what the goods or services are will understand the
termor phrase to convey information about them See In re
Honme Buil ders Association of Geenville, 18 USP@Qd 1313
(TTAB 1990); and In re American Geetings Corp., 226 USPQ
365 (TTAB 1985).

We | ook first to the pages fromapplicant’s web site
subm tted by applicant on April 3, 2001. The web site

i ncl udes the foll ow ng statenents:
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Rat el ntegrati on was founded for the
very purpose of creating a stand-al one
real -tinme rating and data transl ation
engi ne. C
We believe that rating is the critica
conponent needed to evolve pricing for
voi ce services and to realize a return
on investnent in new | P-based
technologies. ... RII’s focused
integration effort replaces the |engthy
and arduous devel opnent |ifecycle.

Qur founders believe that by taking a
rating-centric view, providers are best
enabl ed to bring new products and
services to market quickly. RIIl built
Pri ceMaker based on the market demand
for innovative pricing and new | P-based
services in order to overcone the

i nadequaci es of today’'s rating
infrastructure. W provide wreless,
networ k, application and other service
providers the ability to:

? Rate any transaction,

From any sour ce,
Al ong any usage-attri bute,

Using any pricing rule, and

Export the transaction to any set of
support systens that requires rated
dat a.

N ) N )

Further, the full article retrieved fromthe Nexis
dat abase by the Exami ning Attorney, which refers to
applicant, clearly indicates that applicant offers its
i nvol ved specific conputer software to those in the
t el ecommuni cations industry. W note the follow ng quote
fromthat article:

Headl ine: For Whomthe Bill Tolls
...Forklift upgrades aren’t easy, but
they are an option. Bell Atlantic is

nearing conpletion of a five-year
overhaul of its legacy billing system
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that will allow, anobng other services,
converged billing.

I n addi ti on, niche conpani es such as
Rat el ntegration are energing to extend
the life span of |egacy systens.

Ratel ntegration allows carriers that
use | egacy systens to keep their

exi sting systens in place and gai n next
generation capabilities by replacing
only the rating engine.

“Why change the whol e systen? Wiy not

j ust change what needs to be fixed?”
said Matthew Lucas, president and CEO
of Rate-Integration. “Telephony,” July
17, 2000.

Applicant’s identification of goods is not only broad
enough to enconpass conputer software for use in the
t el econmuni cations field, in fact, it specifically includes
“t el ephony” as one of the itens its conputer software
program can be used to set prices for. In addition, as
shown above, there is evidence in the record that applicant
offers its identified conmputer software program
specifically for the billing systenms used in the
t el ecommuni cati ons industry.

The neani ngs of the words “rate” and “integration”
have been made of record by the Exam ning Attorney in the
follow ng definitions:

“rate Science. 1. a quantity that is
nmeasured in relation to a unit of
time... 2. to nmake such a neasurenent
of a quantity....” Academ c Press

Di ctionary of Science and Technol ogy;
and
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“integration (fromthe Latin integer,
meani ng whole or entire) generally
means conbi ning parts so that they
wor k together of forma whole. In

i nformation technol ogy, there are
several common usages: (1)

| ntegration during product devel opnent
is a process in which separately
produced conponents or subsystens are
conbi ned and problens in their
interactions are addressed....”
whatis.com a TechTarget.comsite,
searched July 14, 2001.

The followi ng are exanples of the excerpted stories
retrieved fromthe Nexis database show ng use of the term
“rate integration”:

Headl i ne: WIN Not ebook

... The order also prevents carriers
fromcharging different rates between
states. This rate integration

requi renent also was outlined by the
Act.... “Washi ngton Tel ecom News, ”
August 12, 1996; and

Headl i ne: Powel | Enters Forbearance-
Test Fray

...Powell disagreed with the majority
FCC deci sion to continue enforcing
rate integration in the wrel ess
industry. Rate integration requires
interstate tel ecommuni cations
conpanies to provide interstate |ong-
di stance services to their custoners
in each state, including US.
territories, at rates no higher than
those they charge to their custoners
in other states. “Radio Comm
Report,” February 1, 1999.

Appl i cant acknow edges that the term*“rate” is

suggestive in that applicant’s software is used to set
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pricing, and that the term“integration” is suggestive in
t hat “applicant achieves ‘pricing and rating through an
‘“integration’ of data collection, rating, provisioning
present nent, and custonmer managenent functions.” (Brief,
p. 5.)

In the context of conputer software prograns
specifically involving setting pricing for use on gl obal
conmput er networks, web hosting, web site content,
el ectronic commerce, tel ephony and ot her per use digital
services, the words “rate integration” imediately convey
i nformati on about the purpose and function of applicant’s
goods.

Both applicant’s identification of goods and the
evi dence of record (particularly applicant’s web site
i nformation) show that applicant’s conputer software
prograns are used to set prices or rates for digital
service providers and to integrate theminto the custoners’
systens. There is no question but that applicant’s goods
are offered to custonmers in the tel ecomuni cations
busi ness. The fact that applicant is not a
t el ecommuni cati ons provi der and does not itself set |ong
di stance tel ephone rates, does not detract fromthe
descri ptiveness of the term “RATEI NTEGRATI ON' when

considered in relation to applicant’s identified goods.
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The Exam ning Attorney has established a prim facie
case that the term “RATEI NTEGRATION' is nerely descriptive
of applicant’s “conputer software prograns for use in
setting pricing for use on gl obal conputer networks, web
hosting, web site content, electronic commerce, telephony
and other per use digital services.” The evidence shows
that the rel evant purchasers and users woul d understand the
term RATEI NTEGRATION to refer to the function and purpose
of applicant’s conputer software, nanely, that it is
utilized to calculate rates for digital goods consuned,
integrating the data collection, rating, etc., therein.

We find that the term RATEI NTEGRATI ON i mredi ately and
directly conveys information about a significant feature of
applicant’s conputer software. The deletion of the space
bet ween these two words to conbine theminto one word does
not create an incongruous or creative or unique mark. See
In re Gould Paper Corp., 834 F.2d 1017, 5 USPQd 1110 (Fed.
Cr. 1987).

Rat her, applicant’s mark, RATElI NTEGRATI ON, when used
in connection with applicant’s identified goods,

i mredi ately descri bes, w thout conjecture or speculation, a
significant feature of applicant’s goods. Nothing requires
t he exercise of imagination or nmental processing or

gathering of further information in order for purchasers

10
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and prospective custonmers of applicant’s goods to readily
perceive the nerely descriptive significance of the term
RATEI NTEGRATION as it pertains to applicant’s conputer
software which is used in setting pricing for nyriad per
use digital services. See In re Gyulay, 820 F.2d 1216, 3
UsP@d 1009 (Fed. Cir. 1987) (APPLE PIE nerely descriptive
for potpourri); In re Omha National Corporation, 819 F. 2d
1117, 2 USPQ2d 1859 (Fed. Cir. 1987) [FIRSTIER (stylized)
nmerely descriptive for banking services]; and In re
Copytele Inc., 31 USPQed 1540 (TTAB 1994) (SCREEN FAX PHONE
nmerely descriptive of facsimle term nals enpl oying
el ectrophoretic displays).

Deci sion: The refusal to register the mark as nerely

descriptive under Section 2(e)(1) is affirmed.
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