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Before Sinmms, Hairston and Drost, Adm nistrative Trademark
Judges.

Opi nion by Drost, Administrative Trademark Judge:

Kenneth A. Barton Il (applicant) filed an application
to register the mark PHASHI ONS (in typed form on the
Principal Register for goods ultimately identified as
“clothing for men, wonmen and children, nanely athletic
shirts, pants, slacks, shorts, jackets, and shoes” in

| nternational O ass 25.°

! Serial No. 75/915,192, filed February 1, 2000. The application
contains an allegation of a bona fide intention to use the nmark
i n commerce
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The exam ning attorney refused registration under
Section 2(e)(1) on the ground that applicant’s mark is
merely descriptive of the goods. 15 U . S.C. 8§ 1052(e)(1).
When the exam ning attorney nmade the refusal to register
final, applicant filed a notice of appeal. Both applicant
and the exam ning attorney have submtted briefs, but no
oral argunent was requested.

Before we discuss the nerits of the case, we nust
clarify what is the mark on appeal. The application itself
and the drawing in this case clearly show the mark for
whi ch applicant seeks registration as PHASHIONS. In the
first OOfice action, the mailing | abel and the body of the
Ofice action refer to the mark as PHASH ONS. However, in
applicant’s response to this Ofice action, the mark is
spel |l ed PHASI ONS wi t hout a second “h.” In the next Ofice
action, the mailing | abel and the body of the Ofice action
again refer to the mark as PHASHIONS. In its notice of
appeal and Appeal Brief, applicant continues to refer to
its mark as PHASI ONS wi t hout the second ‘h.” In her appeal
brief, the exam ning attorney for the first tine refers to
the mark as PHASI ONS. Despite these inconsistencies, it is
clear that applicant applied to register the mark
PHASHI ONS. An application nmust contain a draw ng that

“shall be a substantially exact representation of the mark
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as intended to be used on or in connection with the goods.”
37 CFR 8 2.51(a)(2). There are no specinens in this intent
to use application nor is there anything to indicate that
at the tinme the mark was filed the mark was anythi ng ot her
t han PHASHI ONS. Applicant cannot change its mark by
spelling it differently inits later filed papers. Accord

In re Hacot- Col onbi er, 105 F. 3d 616, 41 USPQRd 1523, 1527

(Fed. GCir. 1997) (“[T]o grant Hacot -Col onbi er the benefit
of the priority date would allow a party seeking the
benefit of a foreign priority date to file any draw ng,
then conformthe drawing to the foreign filing at a later
date. The statutory and regulatory rules are not so

| oose”); Visa International Service Association v. Life-

Code Systens, 220 USPQ 740, 743 (TTAB 1983) (“The genera

test of whether an alteration is material is whether the
mar kK woul d have to be republished after the alteration in
order to fairly present the mark for purposes of
opposition”). Therefore, since applicant has clearly
applied to register the mark PHASH ONS, we will only
di scuss that mark. |If applicant intends to seek
registration for another mark, it nust file a new
application for that term

In her final O fice action, the exam ning attorney held

that “PHASHI ONS is a novel spelling of the word FASHI ONS”
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(p. 2) and she subnitted evidence that “fashions” is a term
used to describe clothing. First, the exam ning attorney
supplied a definition of fashion as neani ng “sonet hi ng,

such as a garnent, that is in the current node: Her dress

”2

is the | atest fashion. In addition, the evidence included

printouts show ng that the term*“fashion” is used to refer
to clothing. Exanples fromthese printouts include:

Barbara d ass, WVMAQ Channel 5 s fashion editor, wll
host the show, which features fashions fromstores in

t he Gurnee nal |
Chicago Daily Herald, March 18, 2001, p. 2.

As commentator for fashion shows on the main stage, she
will focus on the fun and romance of fashions. Salsa
dancing and hip nmusic will add flair to the parade of

cl ot hi ng.

Knoxvill e News-Sentinel, March 13, 2001, p. B1.

The fashion show will feature historically inspired
clothing fromthe Arerican Grls Collection. Loca
nodels will present fashions while comentary and
period nusic brings the past alive.

The Tennessean, Cctober 19, 2000, p. 3D.

Because of rap’s influence on street fashions --—
typically baggy, brightly colored clothing — it has
become common for apparel designers to advertise

t hrough concert sponsorship.

Bal ti nore Sun, August 6, 2000, p. 1D.

The event will feature fashions from Canal C ot hing.
Ft. Worth Star-Tel egram March 10, 2000, p. 6.

The show will reflect the tournanent’s entry into the
new mllenniumw th futuristic fashions. One portion
of the show featuring animal print clothing wll
include a |live | eopard.

2 The Anerican Heritage Dictionary of the English Language
(1992).
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News and Cbserver (Charlotte, NC), February 27, 2000,
p. Al.

Fashion Cents and One Price Cothing Store, both of

whi ch offer | owto noderate-priced wonen’s fashions.

Virginian-Pilot, January 21, 2000, p. DL.

The exam ning attorney al so included copi es of
registrations in which the term*“fashion” was discl ai ned
for various clothing itens. The exam ning attorney found
that the term PHASH ONS “does give the comerci al
i mpressi on of FASHI ONS because of the conmonality of the
spelling —ASH ON' (final Ofice action, p. 2) and held the
termwas nmerely descriptive for applicant’s clothing.
Applicant, on the other hand, argues primarily that its
mark creates a comercial inpression that is different from
the term“fashion” and that it is not merely descriptive.?

W agree with the exam ning attorney that the term
PHASHI ONS is merely descriptive, and we, therefore, affirm
the refusal to register the mark under Section 2(e)(1) of
t he Trademark Act.

A mark is nerely descriptive if it imediately
describes the ingredients, qualities, or characteristics of
t he goods or services or if it conveys information
regarding a function, purpose, or use of the goods or

services. |In re Abcor Devel opnment Corp., 588 F.2d 811, 200
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USPQ 215, 217 (CCPA 1978). See also In re Nett Designs,

236 F.3d 1339, 57 USPQd 1564, 1566 (Fed. Gr. 2001). W
| ook at the mark in relation to the goods or services, and
not in the abstract, when we consider whether the mark is
descriptive. Abcor, 200 USPQ at 218. Courts have | ong
held that to be “nmerely descriptive,” a termneed only
describe a single significant quality or property of the

goods. In re Gyulay, 820 F.2d 1216, 3 USP@2d 1009, 1009

(Fed. Cir. 1987); Meehanite Metal Corp. v. Internationa

Ni ckel Co., 262 F.2d 806, 120 USPQ 293, 294 (CCPA 1959).

We start by noting that there is anple evidence in the
record to support the exam ning attorney’ s conclusion that
the term*“fashion” is at |east descriptive for clothing
itenms. The dictionary definition, printouts, and
regi strations denonstrate that the term*“fashion” is a term
commonly used to describe clothing. The only question in
this case is whether the term “phashions” is |ikew se
nerely descriptive for clothing items. W find that
prospective purchasers woul d recogni ze “phashi ons” as
sinply a slight msspelling of the term*®“fashions.” The
Suprenme Court has held that:

The word, therefore is descriptive, not indicative of
the origin or ownership of the goods; and being of

® Underlying applicant’s argunent is its msspelling of the mark
identified inits intent to use application.
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that quality, we cannot admt that it |oses such
quality and becones arbitrary by being m sspell ed.
Bad orthography has not yet becone so rare or so
easily detected as to nmake a word the arbitrary sign
of sonething else than its conventional neaning...

Standard Paint Co. v. Trinidad Asphalt Mg. Co., 220 U S

446, 455 (1911).
O her cases have recogni zed that a slight m sspelling
does not change a nmerely descriptive terminto a suggestive

term See Arnstrong Paint & Varnish Works v. Nu-Enanel

Corp., 305 U S. 315 (1938) (NU-ENAMEL; NU hel d equi val ent

of “new’); In re Quik-Print Copy Shops, 616 F.2d 523, 205

USPQ 505, 507 n.9 (CCPA 1980) (QUI K-PRINT held descriptive;
“There is no legally significant difference here between

‘“qui k’ and ‘quick’”); Hi-Shear Corp. v. National Autonptive

Parts Association, 152 USPQ 341, 343 (TTAB 1966) (HI - TORQUE

“is the phonetic equivalent of the words ‘H GH TORQUE ") ;

and In re Ogani k Technol ogies Inc., 41 USPQd 1690 (TTAB

1997) (ORGANI K) .

Simlarly here, applicant’s mark nerely substitutes
the letters “ph” for the letter “f.” The letters “ph”
could easily be pronounced the sane as the “f” in fashions.

See King-Kup Candies, Inc. v. King Candy Co., 288 F.2d 944,

129 USPQ 272, 273 (CCPA 1961) (“It is clear, therefore,
that the syllable *Kup,” which is the full equival ent of

the word ‘cup,’ is descriptive”); Andrew J. MFarland, |Inc.
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v. Montgonery Ward & Co., 164 F.2d 603, 76 USPQ 97, 99

(CCPA 1947) ((KW XTART nerely descriptive for electric

storage batteries); Norsan Products Inc. v. R F. Schuele

Corp., 286 F. Supp. 12, 159 USPQ 689 (E.D. Ws. 1968)
(KUF N KOLAR equi val ent of “cuff and collar”); Keller

Products, Inc. v. Rubber Linings Corp., 213 F.2d 382, 101

USPQ 307 (7'M Cir. 1954) (KOVE equival ent of descriptive
term“cove). Wen confronted with the word PHASHI ONS on
clothing, custoners would recognize the termas a sinple
m sspelling of the term*“fashion” commonly used to describe
cl ot hi ng.

Therefore, applicant’s applied-for nmark PHASH ONS is
merely descriptive for applicant’s clothing for nmen, wonen

and chil dren.

Deci sion: The exam ning attorney’s refusal to
regi ster the mark PHASH ONS on the ground that it is nerely

descriptive of the identified goods is affirnmed.



