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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Quiring Mnunents, |nc.

Serial No. 75/911,990

Mark J. Nielsen of Law Ofice of Mark J. N elsen for Quiring
Monunents, | nc.

Asmat A. Khan, Trademark Exam ning Attorney, Law Ofice 104
(Si dney Moskow tz, Managi ng Attorney).

Before Cissel, Quinn and Hohein, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Quiring Monunents, Inc. has filed an application to
regi ster the term " MONUVENTS. COM' as a service mark for the
"design for others of cenetery, commenorative and decorative

menori al s made of stone."?

! Ser. No. 75/911,990, filed on February 7, 2000, which is based on an
al l egation of a bona fide intention to use such termin comerce.
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Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the
basis that, when used in connection with applicant's services,
the term "MONUMENTS. COM' is merely descriptive of them

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

It is well settled that a termis considered to be
merely descriptive of goods or services, within the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys
i nformati on concerning any significant ingredient, quality,
characteristic, feature, function, purpose, subject natter or
use of the goods or services. See, e.g., In re Guulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987) and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It is
not necessary that a termdescribe all of the properties or
functions of the goods or services in order for it to be
considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea
about them Moreover, whether a termis nerely descriptive is
determned not in the abstract but in relation to the goods or
services for which registration is sought, the context in which
it is being used or is intended to be used on or in connection

with those goods or services and the possible significance that
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the termwoul d have to the average purchaser of the goods or
servi ces because of the manner of such use. See In re Bright-
Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus, "[w hether
consuners coul d guess what the product [or service] is from
consideration of the mark alone is not the test.”" Inre
American Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).

Appl i cant, relying upon several electronic dictionary
definitions of the term "nmonunment” and nunmerous websites
menti oni ng such term which were [ ocated by its counsel using
various search engines, argues in its initial brief that, in the
abstract:

The primary neani ng of "nmonunment” is

| arge scal e buildings, scul ptures or parks

typically dedicated to events or places of

hi storical significance. "Mnunent" refers

only secondarily to "cenetery, commenorative

and decorative nenorials nade of stone.”

This view of the neaning of "nmonunent” is

anply supported by both dictionary

definitions and evi dence of custonmary usage

denonstrated by web searches.

Exanpl es of the primary use of "nonunments”

i ncl ude the Washi ngton Monument, the Bunker

H 1l Mnunent, the Mount St. Hel ens National

Vol cani ¢ Monunent, and Bandel i er Nati onal

Monunent .
In view thereof, applicant stresses that its design services "do
not enconpass buil di ngs, scul ptures or parks.” Wile applicant
"acknowl edges that a secondary neani ng of 'nonunent' includes

headst ones, cenetery markers and other smaller scal e stone

menorials,” applicant argues that "'nonunent' refers to a broad
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range of distinct things and therefore does not directly and

i medi ately convey information about the kinds of products that
m ght result fromthe Applicant's design services." Applicant
consequently contends that "an indefinite termlike 'nmonunent’
is not nmerely descriptive of Applicant's design services because
addi ti onal thought or conjecture is necessary to determ ne the
nature of Applicant's services."

Continuing to prem se its argunents inproperly upon
the nmeaning of the term "nonunent” in the abstract rather than
inrelation to the definitions thereof which are pertinent with
respect to applicant's services of designing, for others,
cenetery, commenorative and decorative nenorials nade of stone,
applicant submts that the excerpts nade of record fromthe
Exam ning Attorney's searches of the "NEXIS" database "are
insufficient to denonstrate that MONUMENTS. COMis nerely
descriptive" of such services. Specifically, applicant asserts
t hat :

The Exami ning Attorney submitted a

selection of articles fromtwo searches, one

for "monunments w s headstones” and one for

"cenetery nmonunents." The absence of any

search results for "nonunents" al one

confirnms the Applicant's view that the

primary nmeani ng and nost common usage of

"monunents” is to refer to large scale

bui | di ngs, scul ptures and parks dedicated to

events and pl aces of historical

significance. .... The Exam ning Attorney

apparently found relevant articles only by
searching for "nonunment” with other words
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i ke "headstone" and "cenetery" that clearly

elicited one of the secondary neani ngs of

the word. Thus, the Exam ning Attorney's

evidence tacitly supports the Applicant's

contention that the primry neani ng of

"monunment " does not include "cenetery,

commenor ati ve and decorative nenorial s of

stone. "
Thus, according to applicant, the term"' nonunents' has broader,
primary meanings so that it does not convey an i medi ate i dea of
t he ki nds of goods that m ght eventually result fromthe
Applicant's design services."

Finally, applicant nmaintains that "the Exam ning
Attorney has not adequately considered the meani ng of the
subject mark as a whole." Instead, according to applicant, "the
Exam ni ng Attorney has foll owed Exam nati on Gui de No. 2-99 and
di ssected the mark into two el enments, an allegedly descriptive
or generic termand a top-level domain [nane]." Such an
approach, applicant insists, is inproper inasmuch as it is
contrary to In re Dial-A Mattress Qperating Corp., 240 F.3d
1341, 57 USPQ2d 1807 (Fed. Cir. 2001), which requires
consideration of "the commercial significance of the mark as a
whol e. "

We concur with the Exam ning Attorney, however, that
t he conbi nati on of the descriptive terns "MONUMENTS" and ". COM
to formthe term "MONUVENTS. COM' is nerely descriptive of

applicant's services of the "design for others of cenetery,
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commenor ati ve and decorative nmenorials made of stone.”

Combi ni ng such terns does not create a conposite which, when
considered inits entirety, is so incongruous or unusual, or

whi ch ot herwi se possesses a new neaning different fromits
constituent terns, as to possess no definitive neaning or
significance other than that of an identifying mark for
applicant's services.? Instead, as pointed out in the Exanining
Attorney's brief:

[ T]he term "nonunment” may be defined as "a
structure, such as a building or scul pture,
erected as a nenorial; an inscribed marker
pl aced at a grave; tonbstone."” The top

| evel domain [name] ".coni nmerely signifies
to the public that the user of the domain
name constitutes a comercial entity. 1In
this regard, nuch |ike such terns as,
“Inc.["], ["]Corp.["] or ["]Co.," the ".conf
portion of the proposed mark does not
function in a distinctive, source
identifying capacity."”

The Exami ning Attorney, in view thereof, nmaintains that in the

context of applicant's services, "[n]o anount of thought or

2 See, e.g., Inre Medical D sposables Co., 25 USPQ2d 1801, 1804 (TTAB
1992), which notes with respect to the well settled proposition that
ot herwi se descriptive ternms may be conbined to forma valid, arbitrary
mark that:

[ T]he mere act of conbining does not in itself render the
resulting conposite a registrable trademark. Rather, it
nmust be shown that in conbination the descriptiveness of

t he individual words [and/or tern] has been dim nished,
[such] that the conbination creates a term so i ncongruous
or unusual as to possess no definitive meani ng or
significance other than that of an identifying mark for the
goods [or services]. See In re Cal span Technol ogy
Products, Inc., 197 USPQ 647 (TTAB 1977).
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i magi nation is necessary to determ ne that "MONUMENTS. COM' for
the aforenenti oned services nerely describes a character[istic],
feature of purpose of the identified design services." W
agr ee.

As support for the above position, the Exam ning

Attorney has nmade of record a definition fromThe Anerican

Heritage Dictionary of the English Language (3d ed. 1992) which

defines "nonunent,” in relevant part, as "1. A structure, such
as a building or sculpture, erected as a nenorial. 2. An

"3 The definitions

i nscribed marker placed at a grave; tonbstone.
of such termsubmtted by applicant with its request for
reconsi deration are to the sane effect. Specifically, Merriam

Webster's Collegiate Dictionary lists "nmonunment” in rel evant

part as nmeaning "3 a (1) : a lasting evidence, rem nder, or
exanpl e of soneone or sonething notable or great ... b : a
nmenorial stone or a building erected in renenbrance of a person

or event," while the Encarta Wirld English Dictionary (N

Anmerican ed. 2001) sets forth such termas nmeaning "1. |arge

®1n addition, we judicially notice in this regard that the sane
dictionary defines "nenorial" in pertinent part as "1. Sonething, such
as a nmonunent or holiday, intended to cel ebrate or honor the nenory of
a person or an event." It is settled that the Board may properly take
judicial notice of dictionary definitions. See, e.g., Hancock v.
Anerican Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330,
332 (CCPA 1953); University of Notre Danme du Lac v. J. C. CGournet Food
I mports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d
1372, 217 USPQ 505 (Fed. G r. 1983); and Marcal Paper MIls, Inc. v.
Anerican Can Co., 212 USPQ 852, 860 (TTAB 1981) at n. 7.
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stone statue or carving: sonething designed and built as a

| asting public tribute to a person, a group of people, or an
event ... 3. carved headstone: a tonbstone, plaque, or
ornanmental stone structure placed on sonebody's grave. A
monunent in a cenetery is usually inscribed wth the nane and
dates of birth and death of the deceased person, and often a
religious quotation or verse." In addition, we judicially

notice that the Mcrosoft Press Conputer Dictionary (3d ed.

1997) sets forth ".com in pertinent part as connoting "1. In
the Internet's Domain Nane System the top-I|evel domain that
identifies addresses operated by commerci al organi zations. The
domai n nane .com appears as a suffix at the end of the address.”
Al so of record in support of the Exam ning Attorney's
position are excerpts retrieved from searches of the "NEX S
el ectroni c database using the search requests "MONUMENTS W S
HEADSTONES" and " CEMETERY MONUMENTS. " Such evi dence, the
Exam ning Attorney naintains, shows that as stated in the final
refusal, "[t]he term ' nonunments' is conmmonly used in relation to
cenetery, commenorative and decorative nenorials, [which are]
the subject matter of the applicant's design services." In
particular, of the ten excerpts selected and printed fromthe
978 excerpts located through use of the forner, the foll ow ng
are especially probative as to the significance which the term

"monunent” woul d project in the context of applicant's services
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of designing, for others, cenmetery, conmenorative and decorative
menori al s made of stone:

"A man in the nonunment business donated
a custom desi gned headstone. A Phil adel phi a
police officer offered an escort for the
drive fromthe church to the cenetery." --
Phi | adel phia | nquirer, March 1, 2001

(article headlined: "7 years later, a
stranger's devotion leads to a slain boy's
burial");

"I also paid the nmonunent conpany to
etch ny parents names on ny sister's
headstone." -- St. Petersburg Tines,
February 10, 2001; and

"MANY HEADSTONES VERE t oppl ed and
damaged when vandal s tunbl ed cylindri cal
monunent s through Hill grove Cenetery." --
Dayton Daily News, February 4, 2001

Simlarly, with respect to the 50 excerpts | ocated
with the latter search request, the follow ng are the nost

significant of the dozen made of record by the Exam ning

Attorney as evidence of the neani ng which the term "nonunent
woul d convey in the context of applicant's services:

"Products: Custom zed cenetery
nmonument s, garden art and statuary, décor
and gift itenms." -- Business First, July 7,
2000;

"Arthur L. Yoerk was so attached to the
cenetery nonunment store he founded 31 years
ago, it remained a part of his life years
after he sold the business .... He was 71.

Bef ore opening his cenetery nonunent
busi ness in 1965, the O ean native had | ong
careers as an electrician and a truck
driver.
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Yoerk sold his cenetery nonunent
busi ness to G bney Mnunent Wrks of Ferry
but continued working at the store part-tine
...." -- Buffalo News, May 15, 1996 (article
headl i ned: "ARTHUR L. YCERK, OWED MONUMENT
STORE") ;

"These cenetery nonunents believed
stolen fromarea ceneteries were found in a
Buf fal o anti que shop after the owner phoned
police." -- Buffalo News, July 16, 1996
(article headlined: "M SSI NG MONUVENT
FOUND; SUSPECT CHARGED');

"When a grieving nother asked Bill
Mcl ninch to design a cenetery nonunent for
her 7-year-old son, who had di ed of
| eukem a, the owner of Ml ninch Monunments in
Wat erford conbi ned his design ...

Mcl ninch's work has been a part of
Waterford's | andscape--literally--for nore
than 10 years. |n nearby ceneteries,
monunents shaped like a truck, a Lear jet
and a nmermaid rise above nore traditional
headstones.” -- Detroit News, Septenber 4,
1996; and

"CEMETERY MONUMENT FALLS, KILLS BOY: A
13-year-ol d boy died after the 3-foot
granite top of a cenetery nonunent fell on
his head while he and several friends were
pl ayi ng hi de-and-seek, authorities said." --
Atl anta Journal & Constitution, February 22,
1996.

Finally, while we have not ignored the fact that nost

of the websites referred to by applicant nention the word

"monumnent "
bui I di ngs,

pl aces or

in the sense of its alternate neaning of |arge scale
scul ptures or parks which are dedicated typically to

events or places of historical significance, such a

connotation is plainly inapposite in the context of applicant's

10
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services. Rather, as shown by other website references, such as

those (including the nention of applicant) noted bel ow, the word

"nmonunent , '

cenetery, conmenorative and decorative nenorial s,

In the context of designing and/or

manuf act uring

clearly has

the nmeaning of a nenorial headstone and/or gravesite narker,

just as it does in the case of the rel evant

relied upon by the Exam ning Attorney:

"Final Plans Choose froma sel ection

" NEXI S"

of headstones, npnunents, tonbstones,

benches and urns. Visit the display room

and conpare prices." --

excerpts

http://ww. nov. coni final pl ans, May 31, 2001

"Pet Menorials, Pet Mnunents,

Mar kers, Pet G avestones and Pet Menori al

Headst ones for pet |oss Pet nenorial

monunents carved in granite. Dog & Cat

menori al headst ones, pet nenori al
mar kers, nenorial gravestones for

Conpani on nenorials for dogs, cats,
-- http://ww. ol dyeller.net/, February 28,

2001;

grave

G ave

and

pet | oss.
Pet names beautifully carved in stone.

birds."

"Davis Monunents - Cenetery Monunents,

Headst ones, Grave Markers in Massachusetts

Davi s Monunments are expert craftsnen in

granite, marble, slate and bronze cenetery

monunments and menori al s" --

htt p://ww. davi snronunents. conl, April 18,

2000;

"Quiring Monunents, the Nation's Mst

Creative, Personalized Ganite Menori al
Website About Quiring Monuments Quiring
Monunment s’ Services Menorial Planning
Cremation Services Warranty Information Get

a Quote For further in formation,
contact: Quiring Monunents, Inc.

11

pl ease
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http://ww. nonunents. com , August 29, 1999;
and

"Donohoe & Carroll Mnunents Donohoe &
Carroll Menorials Quality in the Best
Tradi ti on Donohoe & Carroll has been
providing the Bay Area with fine quality
granite and marbl e products since 1875. W
have done inscription lettering in all San
Franci sco Bay Area ceneteries." --
http://ww. zi ce. coni donohoe, July 1, 1999.

Accordingly, while the term"nonunent" has severa
meani ngs in the abstract, we agree with the Exam ning Attorney
that, in light of the above evidence, there can be no doubt that
the term "MONUMENTS. COM when used in relation to applicant's
cenetery and conmmenorative stone design services, imediately
conveys to consuners that the applicant designs 'nonunments,' a
recogni zed termfor cenetery tonbstones.” Such evidence is
clearly sufficient to denonstrate the nere descriptiveness of
the term "MONUVENTS. COM' with respect to applicant's services.

Specifically, the evidence denponstrates that, in the
context of applicant's services, the word "MONUVENTS" in the
term " MONUMENTS. COM' directly conveys significant informtion
about the nature of applicant's services, nanely, that they
i nvol ve the design for others of cenetery, commenorative and
decorative nmenorials made of stone inasnmuch as such nenori al s,
being a central characteristic or feature of applicant's design
services, are commonly known and referred to by the synonym

"monunents.” A termwhich forthwith conveys information as to

12
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the nature of the goods provided by the associated services is
merely descriptive of those services. See, e.g., Inre

W ckerware, Inc., 227 USPQ 970, 971 (TTAB 1985) ["W CKERWARE"
for "mail order and distributorship services in the field of

w cker furniture and accessories" designates "a central
characteristic of appellant's services" and thus is not
registrabl e].

The nerely descriptive significance of the word
"MONUMENT, " noreover, is not |ost or otherw se changed by its
conbination with the designation ".COM to formthe term
"MONUMENTS. COM " This is because the ".COM portion of the term
"MONUMENTS. COM " being a top | evel domain nane, woul d be
regarded as designating a commercial website by the actual and
potential customers of applicant's stone nenorial design
services and thus is lacking in service mark significance. See,
e.g., 555-1212.comlnc. v. Comuni cation House |nternationa
Inc., 157 F. Supp. 2d 1084, 59 USPQ2d 1453, 1457-59 (N.D. Cal.
2001) [term "555-1212.conf is nerely descriptive of "providing
dat abases featuring tel ephone and directory information
accessi ble via electronic communi cati on networks" because,
"[mMuch |ike the tel ephone nunber '411' for local calls, '555-
1212' is the nunber one would dial (after an area code) to seek
out tel ephone and directory information services outside of

one's local area code" and thus, "[t]o the average consuner,

13
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'555-1212. conml would indicate a comrercial web site on the
| nternet which provides simlar tel ephone and directory

information"]; and 1 J. McCarthy, McCarthy on Trademarks &

Unfair Conpetition 87:17.1 (4th ed. 2002) at 7-28.1 ["a top

| evel domain ['(TLD)'] indicator [such as '.coml] has no source
i ndi cating significance and cannot serve any trademark [or
service mark] purpose" and "[t]he sane is true of other non-
distinctive nodifiers used in domain nanmes, such as 'http://ww'
and "htm "; thus, because "the TLD '.com functions in the world
of cyberspace nmuch |Iike the generic indicators "Inc.," "Co.," or
"Ltd.' placed after the nane of a conpany,” "[a] top |evel
domain indicator like '.com does not turn an otherw se

unregi strabl e designation into a distinctive, registrable
trademark [or service mark]"].

Consequent |y, when used in connection with applicant's
services of the "design for others of cenetery, comenorative
and decorative nenorials nmade of stone,” the term
"MONUMENTS. COM' in its entirety i medi ately descri bes, without
conj ecture or speculation, that a significant characteristic,
feature, or subject matter of such services is the commerci al
desi gn of nonuments of stone for cenetery, comrenorative and
decorative purposes. Plainly, in the context of applicant's
services, no imagination, cogitation, nental processing or

gathering of further information is necessary in order for

14
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custoners to readily understand that applicant conmercially
desi gns nonunents for others. Nothing in such term as
i ndi cated previously, is anbiguous, incongruous or perhaps
susceptible to any other plausible meaning. The term
"MONUMENTS. COM' is accordingly nerely descriptive of applicant's
services within the nmeaning of the statute.

Deci sion: The refusal under Section 2(e)(1l) is

af firnmed.
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