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Before Sans, Cissel and Bottorff, Adm nistrative Trademark

Judges.

Opinion by Bottorff, Adm nistrative Trademark Judge:

Appl i cant has appeal ed fromthe Trademark Exam ning

Attorney’s final refusals, in the above-referenced

applications, to register the marks VI RTUAL PORTAL! and

! Serial No. 75/867,516, filed Decenber 9, 1999.



Ser. Nos. 75/867,516 and 75/867, 517

VI RTUAL DATA PORTAL? for goods identified, in both
applications, as “conputer software used to enable a web-
browser-like interface for providing renote control via a
gl obal or |ocal conmputer network for supporting nonitoring
station conponents of manufacturing processes within a user
factory.” The ground of refusal in each application is
mere descriptiveness under Trademark Act Section 2(e)(1),
15 U.S. C. 81052(e)(1). We shall decide both of applicant’s
appeals in this single decision.

An initial evidentiary matter requires consideration.
Applicant, for the first time with its appeal brief,
submitted a listing fromthe Ofice’ s TESS dat abase of
third-party applications (both “live” and “dead”) for
regi stration of marks which include the word VI RTUAL, or
t he word DATA, or the word PORTAL, in connection with O ass
9 software products. In her brief, the Trademark Exam ni ng
Attorney properly objected to this evidence on the ground
of untineliness. W sustain the objection, and have given
these materials no consideration. See Trademark Rul e

2.142(d).

2 Serial No. 75/867,517, filed Decenber 9, 1999.
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W al so note by way of background that, in response to
the Trademark Exami ning Attorney’ s request, applicant

provided the following information regarding its goods:

Applicant’s software, in part, as indicated by
the attachnments [printouts from applicant’s
website] is used to facilitate manufacturing
processes such as in the sem conductor

i ndustry. Applicant’s software nmay allow a
user to control and nonitor various tools,
e.g., test chanber, in the factory. Each too
may be described in terns of an ‘object’ in
reference to the object oriented | anguage. By
descri bing each tool as an object, various
characteristics of the tool may be nonitored
and controll ed such as tenperature, pressure
and status, by the software. By controlling
and nonitoring the tools through the software,
a user may not have to be physically | ocated on
the factory floor to nonitor or control the

t ool .

Atermis deenmed to be nerely descriptive of goods or
services, within the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cr. 1987), and
In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). A termneed not immedi ately convey an
i dea of each and every specific feature of the applicant’s

goods or services in order to be considered nerely

descriptive; it is enough that the term descri bes one
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significant attribute, function or property of the goods or
services. See Inre HUD.D.L.E, 216 USPQ 358 (TTAB
1982); In re MBAssociates, 180 USPQ 338 (TTAB 1973).
Whether a termis nerely descriptive is determned not in
the abstract, but in relation to the goods or services for
which registration is sought, the context in which it is
bei ng used on or in connection with those goods or
services, and the possible significance that the termwould
have to the average purchaser of the goods or services
because of the manner of its use; that a termmay have

ot her nmeanings in different contexts is not controlling.

In re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979).
Finally, “[w] hether consunmers coul d guess what the product
[or service] is fromconsideration of the nmark al one is not
the test.” In re Anerican Geetings Corporation, 226 USPQ
365, 366 (TTAB 1985).

Applying these principles in the present case in |ight
of the evidence of record, we find that VI RTUAL PORTAL and
VI RTUAL DATA PORTAL, the marks applicant seeks to register,
are nerely descriptive of a significant feature or function
of applicant’s software, i.e., of the “web-browser-I|ike
interface” which the software enables. The marks
i mredi ately convey the information that the software

enabl es a conmput er-sinul ated or conputer—generated portal
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interface by which the user may access data fromthe
factory floor in order to nonitor and control the
manuf acturing process.

The evidence of record shows that, in the context of
conputer technology, the word “virtual” neans “sinul ated:
especially sinmulated by el ectronic technology.” High Tech

Dictionary.® See also In re Styleclick.comlInc., 58 USPQd

1523, 1526 (TTAB 2001)(“.the term‘virtual,’” when used in
connection with conputers and rel ated goods and servi ces,
means that sonmeone at a conputer is able to encounter
certain things in a non-physical or ‘virtual’ manner”).
That the word m ght have other connotations in the other
(non-conputer) contexts cited by applicant is not

controlling. In re Bright-Crest, Ltd., supra.?

® The URL for this online dictionary as it appears on the
printout nmade of record by the Trademark Exami ning Attorney is
WwWw. conput eruser. conml resour ces/ di ctionary/definition. The
conplete definition is: wvirtual: 1.(dder neaning, before
conputer era) Being so in essence or effect although not
officially recogni zed (for exanple, a virtual paradise, nmeaning a
place on Earth that is really like Paradise). 2.(New neaning
created by conputer technol ogy) Sinulated: especially sinulated
by el ectronic technol ogy (for exanple, a virtual paradise,
meani ng a conputer sinulation of Paradise, perhaps in a virtual
reality or 3-D gam ng space).

4 Al so, applicant quotes from (but has not attached a copy

of ) another online dictionary definition of “virtual” which
states that the termis “a prefix to ‘virtually’ any

el ectroni c concept or product wi thout regard to the

original nmeaning of the term” (TechEncycl opedi a

[ wwy. t echweb. com encycl opedia]). Applicant argues that

this definition establishes that “virtual” is “a

superfluous prefix” and an “unnecessary, mneani ngl ess

adj ective” and that it therefore is not nerely descriptive




Ser. Nos. 75/867,516 and 75/867, 517

The Trademark Exam ning Attorney al so nmade of record

the followng definition from H gh Tech Dictionary of the

word “portal”: “1. A gateway or entrance. 2. a gateway to
the Internet, which may be a search engine or directory web
page. Exanples: Infoseek, Excite, Yahoo, Lycos, AOL. A

web page which is a starting point for web surfing.”>

as it appears in applicant’s nmarks and as applied to
applicant’s goods. W are not persuaded. The

TechEncycl opedi a online dictionary definition from which
appl i cant quotes appears to be derived fromthe Conputer
Deskt op Encycl opedi a (9'" ed. 2001) published by MG aw
Hll. That publication’s conplete entry for “virtual,” of
whi ch we take judicial notice, is:

An adj ective that expresses a condition w thout
boundaries or constraints. It is often used to define
a feature or state that is sinulated in sone fashion
For exanple, one of the first uses of the termwas for
“virtual menory,” in which nmenory is saved to disk and
swapped back and forth as needed, thus nenory is
essentially “sinulated on disk.”

However, the term has becone such a fashionable
conputer word that it nmay be a prefix to “virtually”
any electronic or Internet-related concept or product
wi thout regard to the original neaning of the term

That the word m ght be used in various ways and with various
meani ngs i n connection with conputers, conputer software and
conput er networks does not nean that the termno | onger has a
nerely descriptive neaning as applied to such goods, nor that it
has becone an inherently distinctive termfor purposes of
trademark | aw.

° [ ww\. conput er user . coni resour ces/ di ctionary/definition].
Regarding the word “gateway” which appears in this definition of
“portal ,” applicant inits brief cites to and quotes (but does
not submit a copy of) the followi ng definition of “gateway” from
Webster’s New Wrld Dictionary of Conputer Terns (7" ed. 1999):
“a means by which users of one computer service or network can
access certain kinds of information on a different service or
network; [also,] a device that connects two dissimlar |oca
area networks (LANs) or connects a |ocal area network to a wide-
area network (WAN).” W reject as inapposite and unpersuasive
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Applicant, in its responses to Ofice actions and in its
brief, quotes from (but does not attach copies of) the
followwng simlar definitions of “portal”: “a page on the
Web that attenpts to provide an attractive starting point
for Wb sessions; exanples include Yahoo and Netscape’s

Net Center” (Webster’s New Wirld Dictionary of Conputer

Ternms (7'" ed. 1999)); and “a web ‘supersite’ that provides
a variety of services including web searching, news, white
and yel |l ow pages directories, free e-mail, discussion
groups, online shopping and links to other sites”

(TechEncycl opedi a [ ww. t echweb. com encycl opedi a] ) .

Based on these dictionary definitions of “portal,”
applicant argues that the term“my be defined as” a
general - purpose Wb site such as Yahoo and Net Cent er
t hrough whi ch conmputer users may access the Internet, and
t hat because applicant’s software does not pertain to or
i nvol ve such a Wb “supersite” or portal, the word “portal”
is not nerely descriptive as applied to applicant’s
software. However, we are not persuaded that “portal” is

as narrowW y defined as applicant argues.

applicant’s argunment that because applicant’s software does not
performthese specific “gateway” functions and thus does not
serve as a “gateway,” the word “portal” is not nmerely descriptive
of applicant’s software.
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Al t hough Wb supersites |ike Yahoo are general portal s
whi ch serve as access points to the general Internet, the
record al so shows that a “portal” can be any interface
bet ween the user and specific types or sources of data,

i ncluding proprietary, intra-conpany data. For exanple, a

“corporate portal” is:?®

An internal Wb site (intranet) that provides
proprietary, enterprise-wide information to
conpany enpl oyees, as well as access to

sel ected public Wb sites and verti cal - mar ket
Wb sites (suppliers, vendors, etc.) It

i ncludes a search engine for internal docunents
and the ability to custom ze the portal page
for different user groups and individuals. It
is the internal equivalent of the general-

pur pose portal on the Wb.

The NEXI S evi dence submitted by the Trademark Exam ning
Attorney |ikew se denonstrates descriptive usage of
“portal” to refer to user/data interfaces in contexts other

t han Yahoo-I|i ke Wb supersites:

HEADLI NE: What’ s your conpany policy on
portal s?

BODY: ..one that goes beyond buttons and nenus)
to directly support personalised information
delivery. This is not easy to achieve but,
once achieved, it is very easy to sell. A
defining characteristic of a workspace porta
is that it sells itself. G ven a choice

bet ween a wor kspace portal and a conventi onal

® MG aw H || Conputer Desktop Encycl opedia (9'" ed. 2001) (from
whi ch the TechEncycl opedi a definition of “portal” quoted by
appl i cant appears to be derived; see supra at footnote 4).
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QU or web browser interface, choosing the
portal will be a ‘no brain decision.

- Tel ecommuni cations; International Edition
(Cct ober 2000);

.specific needs, instead providing generic
informati on that may or may not have been
relevant to the receiver. By contrast, the
Internet nmakes the information readily

avail able, and allows it to be tailored to

i ndi vi dual needs. Each enpl oyee can receive
real -time custom zed managenent information
through a web browser, any tine, anywhere.
These personal portals effectively provide a
single and instant picture and create a
fundament al change by all owi ng every nenber of
the conpany to manage their own perfornmance
agai nst clear, organization-w de strategic
priorities.

- Corporate Finance (Septenber 2000); and

For the first tine an infrastructure is
avai |l abl e through whi ch managers at all |evels
wi thin the bank can receive information wthin
time frames that will allow them successfully
to act and influence future performance.

System architectures (available from | eadi ng
vendors) now i ntegrate web browsers and portals
fed frominternal data warehouses, operationa
systens and external data feeds, giving
managers online access to the conplete range of
I nformati on necessary to understand their
operati ng perfornance.

- The Banker (July 1, 2000).

The NEXI S evi dence al so shows that there is a cl ass of

software known as “portal software,” the function of which

is to enable a portal interface between users and the data

they need to access:

In addition, eMation’s client-side portal
software includes interfaces to enterprise
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systems such as billing, help desk, inventory
and asset nmanagenent.
- Network World (Cctober 15, 2001);

Oion’s Concerto nedical applications portal
software — which Hutt Valley is |aying over
Orion’s soprano applications such as di scharge
summaries — provides single log-in access to
mul tiple hospital information systens.

- Infotech Wekly (COctober 15, 2001);

GE Medical |ast week also partnered with
Corechange Inc. to integrate Corechange’s
Coreport portal software into hospital systens.
The goal is to create a single sign-on system
t hat manages doctor, nurse, and clinician
access to private patient records.

- Informati onweek (Cctober 1, 2001);

.plans to have the portal in full production by
2004. IT services vendor EDS | ate | ast nonth
won a $9 nmillion, seven-nmonth contract to help
design and run the portal pilot. EDS will host
the system wusing Conputer Associates’ Jasm ne
portal software. EDS is perform ng the portal
work in conjunction with its ongoing contract
to build and operate the Navy Marine Corps
Intranet, an | P converged network that wll
support voice, video and data.

- Internet Wek (Cctober 8, 2001);

Instead of using only Mcrosoft’s W ndows
operating systemto get conpany information,
software nmakers are pronoting “portal” software
that works with a Wb browser to | et workers
get often-used data through any devi ce.

Armonk, N.Y.-based IBMsaid its product wll

of fer nore capabilities in an out-of-the-box,
gener al - pur pose portal.

- Los Angeles Tines (Decenber 28, 2000); and

In January, the county rolled out a data
war ehouse and data nmart that can give
researchers and agency officials detail ed
reports via a Wb browser. Wth portal
software from Viador as its front end, the

10
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systemis replacing a variety of green-screen
| egacy systens.
- Infoworld (Novenmber 22, 1999).

Based on this evidence, we find that applicant’s
software, the stated function of which is to enable an
interface by which users nmay access factory floor data, is
portal software. The word PORTAL in applicant’s narks
i edi ately conveys the fact that the “interface” enabl ed
by applicant’s software is a portal interface. Applicant’s
argunent that “portal” has no descriptive significance and
is inherently distinctive as applied to applicant’s
software sinply i s not persuasive.

The evidence of record also establishes that “data
portal” is sinply a portal by or through which data, of
what ever type, is accessed and/or delivered.

The first e-business strategy |everages the
conpany’s own Internet capabilities and
content-rich Wb site. Wb sites such as
Avnet’s link custoners, suppliers, other

st akehol ders, and enpl oyees, and are used to
present information, handle sal es transactions,
and provide custoner service; intranets and
enterprise data portals |Iink enpl oyees and give
them nore access to data; and extranets inprove

I nformati on fl ow anong busi ness partners.
- Electronic News (May 15, 2000);

Headl i ne: Proof of portals — e\WEEK | abs cuts

t hrough the portal confusion to determ ne how
and how wel | portal s manage corporate know edge
Body: Conpani es | ooking at portals will have
to clearly define the benefits of the easy

11
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access to organi zed data that portals can
bri ng.
- eVEEK (May 15, 2000);

A new data portal nodel is also energing as
conpani es increasingly utilize the Internet to
exchange nmulti-formatted business data. San

Di ego-based bTrade offers data transfornation
as part of its standard transport offering for
a flat nmonthly fee of $90. DbTrade custoners
downl oad a free data portal client over the Wb
that supports data transformation...

- Electronic Commerce World (April 2000);

If the trial is successful, the conpany’s
subscribers will have access to G antBear.conis
custom | ocal and national content, e-commerce
services and alerts fromtheir wreless
devices. “The teamat G antBear will be our
data portal providers as well as our partners
In delivering a uniquely custom zed data
product to our customers, whether it’s the

| ocal ski report in Lake Placid or where the
fish are biting in Mnnesota,” said Richard
Ekstrand, president and chief executive officer
of RCC.

- Radi 0. comm Report (May 8, 2000);

Crane said he hoped the nmerger would help
create a conprehensive data portal. 1In the
same way that noney market funds have been

I ncreasingly sold in fund supermarkets rather

t han as stand-al ones, i MoneyNet wi Il provide
IBC s fund tracking services along with a

vari ety of other capabilities on the Wb, Crane
sai d.

- The Bond Buyer (April 8, 2000);

UPM Jproxyma, Web Projector, and Mbdel Wz
exhi bit great synergy and provide a powerful
end-to-end solution for several existing and
about -t o- expl ode narkets such as the energing
I nternet appliances and wirel ess data portal
mar ket s.

- Online Product News (April 2000); and

12



Ser. Nos. 75/867,516 and 75/867, 517

..need or want directly to your desktop in the
form of a custom zable news ticker. But rather
than relying on advertising to support the
product, Digi Portal charges a one-tine $34.95
fee for the software, and you select only the
information that’s inportant to you. There are
no ads, banners, or required data portals.

- Conput er Shopper (February 1, 2000).

The portal interface enabled by applicant’s software
is a data portal, i.e., a portal which provides the user
with access to data fromthe factory floor. As applied to
applicant’s goods, PORTAL and DATA PORTAL have essentially
t he sane neaning, and they both nerely describe a feature
of the software, i.e., that it enables an interface by
whi ch the user nmay access targeted data.

Applicant’s marks VI RTUAL PORTAL and VI RTUAL DATA
PORTAL sinply combine the nmerely descriptive word VI RTUAL
with the nerely descriptive terns PORTAL and DATA PORTAL.
We are not persuaded by applicant’s contention that the
merely descriptive significance of any of these terns is
negat ed or | essened by virtue of such conbination, or that
such conbination results in a coined, arbitrary,

i ncongruous or otherw se inherently distinctive conposite.
VI RTUAL PORTAL and VI RTUAL DATA PORTAL are not terns that
were coined by applicant; the NEXIS and |Internet evidence

of record shows nunerous prior uses by others of these

13



Ser. Nos. 75/867,516 and 75/867, 517

terms in a nmerely descriptive nmanner, as in the follow ng

exanpl es (enphasi s added):

.UCAR s [University Corporation for Atnospheric
Research] integrated data nanagenent plan
occurs in a context of significant efforts by
ot her organi zations to provide portals,

catal ogs, and gateways to environnmental and

at nospheric data resources... A fundanental

i ssue is how UCAR should interface with these
other efforts. Two extrene approaches woul d
be... The first extreme woul d standardi ze access
to UCAR s diverse data assets and services by
creating a single UCAR format and virtual data
portal, independent of discipline boundaries or
user requirenents, making it possible to
noni t or usage, standardize protocols, and
enforce netadata standards and policies on an

I nstitution-w de basis.

- www. cgd. ucar. edu/ dmng/ strat egi c. pl an. ht i ;

Wel cone to the Clark County, |Indiana GenWeb
site: Your virtual portal to famly history
research resources for Cark County, IN,
created in 1801... In June 1996, a group of
geneal ogi sts organi zed the | ndi ana

Conpr ehensi ve Geneal ogy Dat abase. The idea was
to provide a single entry point for al

counties in Indiana, where coll ected databases
woul d be stored...

- www. r oot sweb. coml ~i ncl ar k/;

United Youth Conference Virtual Portal:

Wel come to the Virtual Portal for participating
in the first United Youth Conference, which is
bringing key youth | eaders from 30 countries to
design a plan of action to enpower and give a
voi ce to young people (July 20-26)... This is
your opportunity to participate in this event,
even though you are unable to be there in
person. Wat we are working on relies fully on
the contributions of young people |like you from
every corner of the world.

- http://ww. oneday. org/ uyc/virtual . htm

14
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Headline: SiteMnder 4.0 from Netegrity now
avai | abl e

Body: Enhancenments over the previous version
i nclude virtual portal technol ogy to manage e-
commerce affiliate partners, portal users’
entire |lifecycle mnagenent and new password
adm ni stration services. The solution also

i ncl udes del egated portal adm nistration and
sel f-registration.

- Internet Business News (April 14, 2000);

The association’s site al so houses Smal

Busi ness Connections, a virtual portal to the
Wb sites of Ofice Depot, Preview Travel, the
M crosoft Network, and ot her conpanies that
provi de products, services, and infornmation to
smal | busi nesses.

- Card Marketing (April 2000);

| DNET proposes an i ndependent agent’s virtua
portal and a network of individual independent
agency Web sites that woul d offer a 24-hour-a-
day, 7-day-a-week custoner service, and

busi ness and personal financial services. The
portal would al so offer insurance and speci al
nati onal insurance coverage prograns. The Wb
sites, however, would be nore than online
agency...

- Rough Notes (April 2000);

The conpany made a coupl e of announcenents,

I ncluding one that it has devel oped new

technol ogy for securing and managing affiliate
networks. The technology will allow conpanies
tolink affiliates together in what the conpany
says is a “virtual portal” to provide a unified
set of services to custoners.

- TheStreet.com (February 29, 2000);

“.sectors worldwi de that will tel econmunicate
or hold a Wb neeting between sectors, hold a
Net neeti ng and vi deoconference and exchange
docunentation in real tine,” Marshall said.

The prom se of cost savings, the ability to
neet in real time and the access to unlimted
resources worldwide will drive the virtua
portals. .The site allows conpanies to conduct

15
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e-business with custonmers as a secure Wb
portal to communi cate key...
- Washi ngton Technol ogy (February 21, 2000);

Through an Internet storefront, e-commerce
provi des your custoners with a virtual portal
to your conpany, enabling themto check

avai lability of products or services, place
orders, receive order acknow edgnent, receive
shi ppi ng advi ce, track order status, receive
billing, make paynment and retain transaction
records.

- Business Credit (Novenber 1, 1999);

Vortals, or virtual portals, are becom ng nore
popul ar, and have prom se as source of

techni cal, business and prof essi onal

i nformati on.

- Online Magazi ne (March 2000);

The conmpany, which has 100 m|lion square feet
of mall space with 13,000 stores around the
country, is in the process of turning a new Wb
site into a virtual portal for the physical
mal | , according to Bucksbaum

- Chicago Tribune (Decenber 8, 1999);

Headl i ne: New Wb portals putting governnent
just a click away...

Body: Can Internet users | ook forward to
havi ng easy access to governnent services, nuch
as they m ght buy a book online? Mre and
nore, the answer seens to be yes. Just like e-
comerce, the virtual portals of e-governnent
are open 24 hours a day, 365 days a year at al
| evel s — federal, state and | ocal.

- The Atlanta Journal and Constitution
(Novenber 10, 1999);

.activists a Linux-based application for
organi zi ng, creating custom zable |istservs and
cheap Wb sites, nentoring, applying for

grants, even finding pro bono attorneys to help
build a strong online civil rights community.
But not everyone approves of CGol dnman’s virtual
portal of online hate — or his defense of

bi gots’ free-speech rights. Mlitant anti-hate

16
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groups have spoken out against his ‘education-
first’ approach. One, Anti-Racist Action (ARA
of Montreal, even tenporarily delinked

Hat ewat ch.org in protest.

- The Village Voi ce (Novenber 2, 1999); and

In addition, we shall be using a portion of the
proceeds to conplete the devel opnent of our

heavy nmetal virtual portal, which will be
| aunched in spring 2000 and whi ch we consi der
will provide a significant new revenue stream

for the G oup.

- The Regul atory News Service (Novenber 1,
1999);

Thi s evidence belies applicant’s contention that
VI RTUAL PORTAL and VI RTUAL DATA PORTAL are uni que or
fanci ful conposite ternms. They are as nerely descriptive
when considered in the conposite as the individual termns
are when consi dered separately. That applicant m ght be
the first to use the conposite termin applicant’s
particular field is not dispositive. The feature of
applicant’s software which VI RTUAL PORTAL and VI RTUAL DATA
PORTAL nerely describe is the “interface” enabled by the
software, not the specific type or field of data which the
interface allows the user to access.

In summary, based on the evidence of record and for
t he reasons di scussed above, we find that the marks
applicant seeks to register in these applications, i.e.,
VI RTUAL PORTAL and VI RTUAL DATA PORTAL, are nerely

descriptive as applied to the goods identified in each

17
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application, and that they therefore are unregistrable
under Trademark Act Section 2(e)(1). W have carefully
considered all of applicant’s argunents to the contrary,

i ncluding any argunments not specifically discussed in this
opinion, and find themto be unpersuasive of a different

result.

Decision: The refusal to register in each of the

applications involved in this appeal (Serial Nos.

75/ 867,516 and 75/867,517) is affirned.
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