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Opi nion by Cissel, Admi nistrative Trademark Judge:

On Novenber 30, 1999, applicant filed the above-
identified application to register the mark “WARMOR’ on the
Principal Register for “cabinets for heating nedica
instruments and liquids,” in Class 10. The basis for
filing the application is applicant’s assertion that it
possesses a bona fide intention to use the mark in commerce

in connection with these products.
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Citing Inre Bright-Crest, Ltd., 204 USPQ 591 (TTAB
1979) for the proposition that a mark is unregistrable
under Section 2(e)(1l) of the Lanham Act if it describes an
ingredient, quality, characteristic, function, feature or
pur pose of the goods, the Exam ning Attorney refused to
regi ster applicant’s mark because it is nerely descriptive
of the goods set forth in the application. She reasoned
that the proposed mark is the phonetic equival ent of the
term“warnmer,” which is what the goods are.

Submitted in support of this contention was a
dictionary definition of a “warner” as “a device for
keepi ng sonething warm” Also subnmitted were a nunber of

copies of excerpts fromprinted publications wherein the

word “warnmer” is used in this sense, e.g., “blood warner,”
“food warnmers,” “bed warners,” “ bottle warner,” “seat
warmer” and “foot warner.” One such excerpt nakes

reference to sonething described as a “warner cabinet.”

The Examining Attorney held that the m sspelling of
“warmer” as “WARMOR’ in the proposed mark does not alter
the pronunciation of the word or alter its descriptive
si gni fi cance.

Appl i cant responded with the argunent that “WARMOR' is
not merely descriptive in connection with the goods

specified in the application. The Exam ning Attorney was
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not persuaded to withdraw the refusal to register, however,
and she made it final in the second Ofice Action

Applicant filed a Notice of Appeal, along with a
request for reconsideration. The Board instituted the
appeal , but suspended action on it and renanded the
application to the Exam ning Attorney for consideration of
the request for reconsideration. She declined to wthdraw
t he refusal, however, so the Board resuned action on the
appeal. Applicant filed its brief on appeal and the
Exam ning Attorney filed her appeal brief, but applicant
did not file a reply brief and did not request an oral
heari ng before the Board.

Based on careful consideration of the record in this
application in light of the relevant | egal authorities, we
hold that the refusal to register based on Section 2(e)(1)
t he Lanham Act is well taken.

We note at the outset that if atermis nerely
descriptive of the goods with which it is used, or is
intended to be used, a novel spelling of that termis also
nmerely descriptive of the goods as |ong as purchasers would
perceive the different spelling as the equival ent of the
nmerely descriptive term In re State Chem cal
Manuf acturing Co., 225 USPQ 687 (TTAB 1985); In re

HUDDLE, 216 USPQ 358 (TTAB 1982). The mark appli cant
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seeks to register is clearly a msspelling of the term
“warnmer.” Only one letter has been changed. Prospective
purchasers of cabinets for heating nedical instrunents and
i quids woul d perceive the different spelling as the

equi val ent of the term“warner” because the two terns are
very simlar in appearance and virtually identical when
pronounced.

The evi dence submtted by the Exam ning Attorney shows
that warners are devices which are used to heat things,
which is just what the goods specified in the application
do. The proposed mark is therefore nerely descriptive
within the nmeaning of the Act because it immediately and
forthwith conveys the function or purpose of the goods.

Appl i cant argues that “WARMOR’ is not nerely
descriptive of the goods set forth in the application “in
view of the fact that there are nultiple nmeani ngs of WARMOR
that are not descriptive of applicant’s goods.” (brief, p.
2). Applicant apparently concedes that its proposed mark
is perceived as “a phonetic variation” of the word
“warnmer,” (brief, p. 2), but argues that the mark has four

addi ti onal neanings: “(1) A coined conbination of the words

‘“warmi and ‘or,’ inplying sone sort of alternative
function; (2) A coined conbination of the words ‘warm and

‘“nore’ inplying sone additional function; (3) A coined
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conmbination of ‘warmi and ‘OR,’ the latter being the
recogni zed abbreviated for ‘Operating Roomi; and (4) A

coi ned conbination of ‘“warmi and ‘O R ,’ the latter being
recogni zed in health care industry as a part of the nane of
Appel lant’s sister conpany, O R Solutions, Inc., which
sells high quality products to hospitals and other health
care facilities.”

It is well settled that whether a mark has different
meani ngs in other contexts is not controlling on the
guestion of descriptiveness. This issue nust be resolved
by considering the mark in relation to the goods specified
in the application. 1In re Bright-Crest, Ltd., supra. In
connection with cabinets for heating nedical instrunments
and liquids, the phonetic equivalent of “warmer” would be
readi |y understood as an indication that applicant’s
cabinets are warners, i.e., that they serve the purpose of
warm ng nmedi cal instrunents and liquids. W agree with the
Exam ning Attorney that the four alternative meani ngs
suggested by applicant in its brief are far-fetched in
conpari son to the obvious neaning the proposed mark woul d
have in connection with the goods set forth this
application.

Applicant contends that in order for a refusal to

regi ster under Section 2(e)(1l) to be upheld, “a consuner of
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t he goods/services, if confronted with the nmark in question
out-of-context, nust have at | east some recognition of the
nature of the goods w thout substantial imagination,

t hought or perception.” (brief, p. 5). This is sinply not
the test. On the contrary, the determ nation of the

descri ptiveness of a mark nust always be made by
considering the mark in connection with the goods on which
it is, or is intended to be, used. 1In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978). \Wen the
mark in the instant case is considered in this context, its
descriptiveness i s apparent.

DECI SION:  The refusal to register is affirmed.



