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Opi nion by Drost, Adm nistrative Tradenark Judge:

On July 22, 1999, Big Steaks, Inc. (applicant) filed
an intent-to-use application for the mark MANHATTAN STEAK
HOUSE (typed fornm) for “restaurant services” in
International Cass 42. Applicant has disclained the words
“steak house.” On May 23, 2000, applicant filed an
Amendnent to Allege Use that alleged a date of first use

and a date of first use in comerce of June 1999.
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The Examining Attorney ultimately refused to register
the mark on the ground that the mark is primarily
geographically deceptively m sdescriptive of restaurant
services. After the refusal was nmade final, this appeal
foll owed. Applicant and the Exam ning Attorney have
submtted briefs. An oral argunment was not requested.

The Exam ning Attorney submts that the primry
meani ng of the mark i s geographic, that New York is known
for steak houses, that it is logical to nmake an associ ation
bet ween Manhattan and New York, and that applicant’s
services do not originate in Manhattan. The Exam ning
Attorney asks the Board to take judicial notice' of a
definition of “Manhattan” from Merriam Wbster’s
CGeographical Dictionary, 3rd edition, which reads in part:

[Clhartered as one of the five boroughs conprising the

city of New York 1898; containing nain financial and

comercial and inportant residential sections of the

city.

The Exam ning Attorney also included printouts from an
el ectroni c database to show that there is a type of steak
house referred to as a New York style steak house and noted

t hat applicant’s specinens refer to a “New York Style”

Val entine’s Day Cel ebration in applicant’s restaurant.

! W do take judicial notice of this definition. University O
Notre Dane du Lac v. J.C. Gournet Food Inports Co., 213 USPQ 594,
596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Gir.
1983) .
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Based on this evidence, the Exam ning Attorney concl udes
that the mark is primary deceptively geographically
descriptive for applicant’s steak house restaurant services
that do not originate in Manhattan, New YorKk.

In response, applicant argues that there is no
evi dence that “anyone travels to Manhattan just for its
food, or that Manhattan is associated with steak houses” or
t hat “MANHATTAN and NEW YORK are synonynous.” Applicant’s
Br. at 4-5. Applicant also specul ates that New York style
“could just as easily refer to New York State.”
Applicant’s Br. at 5. Finally, applicant contends that
Manhattan suggests “a certain sophistication or affluent
style ...[and] is suggestive of a sophisticated or ‘high
class’ restaurant.” Applicant’s Br. at 5-6.

After considering the applicant’s and the Exam ning
Attorney’s argunents and the evidence, we affirmthe
Exam ning Attorney’s refusal to register applicant’s mark
on the ground that it is primarily geographically
deceptively m sdescriptive of applicant’s restaurant
servi ces.

Qur primary review ng court has set out the standard
for determ ning whether a termis primarily geographically

deceptively m sdescriptive:
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For a mark to be primarily geographically deceptively
m sdescriptive, the mark nust (1) have as its primary
significance a generally known geographic place, and
(2) identify products that the purchasers are likely
to believe mstakenly are connected with that

| ocati on.

In re Wada, 194 F.3d 1297, 52 USPQ2d 1539, 1540 (Fed.

G r. 2000).

A mark is primarily geographically deceptively
m sdescriptive if “the public would likely believe the mark
identifies the place fromwhich the goods origi nate and

that the goods do not conme fromthere.” 1n re Loew s

Theaters, 769 F.2d 764, 226 USPQ 865, 868 (Fed. Cir. 1985).
First, we nust determ ne whether Manhattan is a
geographical term The Exam ning Attorney’s definition of

“Manhattan” makes it clear that it is a well-known
geographical term According to that entry, Mnhattan
contains the main comercial and financial section of New
York City, the United Nations, and numerous coll eges and
universities. Its population in 1990 was nearly 1.5
mllion people. In addition, the Colunbia Lippincott
Gazetteer of the World (1962), pp. 1138-39, notes that
“Manhattan” and “New York” are “virtually synonynous.”? It

is clear that Manhattan is a geographic location that is

2 W take judicial notice of this definition.
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not remote or obscure.® The addition of the generic words
“steak house” to the geographical term “Manhattan” does not
take away fromor otherwise alter the primary geographica
significance of the mark. Wada, 52 USPRd at 1540-41 (The
addition of the words WAYS GALLERY to NEW YORK di d not
change the mark’ s geographi cal significance). The
additional words in this case sinply enphasize the
associ ation of steak house restaurants with New York and
Manhat t an.

We also find that there is a services/place
rel ati onshi p between Manhattan and restaurant services.
Based on the evidence, we find that it is reasonable that
consuners encountering applicant’s MANHATTAN STEAK HOUSE
mark will m stakenly believe that the services have their
origin in Manhattan or are otherw se connected with

Manhattan. Applicant relies heavily on the I n re Minicipal

Capital Markets Corp. case, 51 USPQ2d 1369 (TTAB 1999).

That case held that an “Exam ning Attorney nust present
evi dence that does sonething nore than nerely establish
that services as ubi quitous as restaurant services are

offered in the pertinent geographic location.” 51 USPQd

® W also take judicial notice that New York Gty is “a vibrant
center for conmerce and business and one of the 3 “world cities’
along with London and Tokyo that control world finance” and that
Manhattan is “the heart of the city.” The Col unbia Gazetteer of
the World (1998), p. 2167.
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at 1371. In that case, the presence of sonme restaurants in
t he town of Cooperstown, New York, was insufficient to
establish a services/place relationship with the word
COOPERSTOWN.

Here, the Exami ning Attorney has submtted evi dence
that New York is so noted for steak houses that restaurants
across the country are referred to as “New York style steak
houses.”

Eric Kurtz’'s head turns every tine sonmeone cones

t hrough the door of his New York Style steak house on
Broad Street. Asbury Park Press, April 20, 2000, p.
F8.

[ T]hey set out to recreate the quintessential New York
style steak establishnment. Nation s Restaurant News,

April 17, 2000, p. 26.

It’s a brash, New York-style steak house, but don’'t
|l et that keep you away fromthe succul ent prinme beef,
| obster bisque and wonderful wine |ist offering nore
t han 500 sel ections. Wste Age, April 1, 2000, p.
126.

...and the Rock Center Café, a New York-style steak
house that replaces the Anerican Festival Cafe.
Nati on’s Restaurant News, January 17, 2000, p. 4.

VWhen we finally found the sign for L.A Prine, the
hotel "s new New York-styl e steakhouse, we waved over
one of our party who had strayed. Los Angeles Tines

July 13, 2000, p. F43.

We're not quite sure why little old Annapolis needs
three New York style steak houses. The Entertai nnent
Gui de, May 19, 2000, p. 2.

The evi dence denonstrates the “something nore” that

the Exam ning Attorney needs to establish a services/place
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rel ationship at | east between New York and restaurant
services.*

Unl i ke Cooperstown, New York is so known for steak
houses that its name is associated with a type of steak
house. The only question remaining is whether Mnhattan,
the financial and commercial center of New York City, would
al so be associated with steak houses. There is one
reference that describes a restaurant as a “Moddern,
Manhat t an- styl e steak house.” The New York Tines, Decenber
18, 1988, Section 12LI, p. 37. The term*“Manhattan” is
virtually synonynous with “New York.” Applicant’s specinen
enphasi zes that restaurant’s connection with New York
(“Romance New York Style”). Thus, applicant’s MANHATTAN
STEAK HOUSE suggests a restaurant with a connection with
Manhattan in New York Gty and not sinply a sophisticated
or affluent place.

Mor eover, the Exam ning Attorney did not have to
establish that there is “such a thing as a ‘ MANHATTAN
STYLE steak house” as applicant suggests. Reply Br. at 2.
Simlarly, the Exam ning Attorney did not need to establish

that Manhattan is noted for, or suggestive of, a particular

“We fail to see any significance to applicant’s argument that
these references to New York may be to the State of New York
Manhattan is in the City of New York, which is, of course, in the
State of New York.
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style of steak houses. See In re The Cookie Kitchen, Inc.,

228 USPQ 873, 874 (TTAB 1986) (“It is not, as applicant
asserts, a question of whether Manhattan is fanpbus or noted
for cookies”).

The term “Manhattan” is a geographical termthat is
not renote and obscure. Not only do restaurant services
originate in Manhattan, but al so steak houses are a well -
known type of restaurant that are associated wi th New York,
the city and state where Manhattan is | ocated. Manhattan,
the heart of New York City, would have a services/pl ace
connection with these restaurants. Applicant has not
submtted evidence that rebuts the Exam ning Attorney’s
prima facie case. Based on these facts, we concl ude that
the public would m stakenly believe that applicant’s
restaurant services rendered under applicant’s mark
MANHATTAN STEAK HOUSE originate in Manhattan or are
ot herw se connected with Manhattan. Wen the services do
not, in fact, originate in Manhattan, the mark is prinmarily
geographically deceptively m sdescriptive.

Decision: The refusal to register the mark under

Section 2(e)(3) of the Trademark Act is affirned.



