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Opi nion by Cissel, Administrative Trademark Judge:

On July 21, 1999, applicant filed the above-identified
application to register “THE SENI ORS CHANNEL” on the
Princi pal Register for “television, cable television and
radi o broadcasting, and related services,” in Cass 38; and
“tel evision, cable television and radi o progranmm ng;
syndi cation of television, cable television and radio
prograns; and related services,” in Cass 41. The

application was based on applicant’s assertion that it
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possessed a bona fide intention to use the mark in commerce
in connection wth these services.

The Examining Attorney! refused registration under
Section 2(e)(1) of the Lanham Act, 15 U.S.C. Section
1052(e) (1), on the ground that the proposed mark is merely
descriptive of the services with which applicant intends to
use it. He took the position that the mark nerely
describes a characteristic or feature of applicant’s
servi ces because the television and radi o prograns that
applicant intends to produce, syndicate and broadcast are
for senior citizens. Enclosed in support of the refusal to
regi ster was a dictionary definition® which shows that
“senior citizen” is a synonymfor the word “senior.”

In addition to requiring applicant to amend the
recitation of services to be nore definite and to disclaim
the word “CHANNEL” apart fromthe mark as shown, the
Exam ning Attorney specifically asked applicant whether it
i ntends to produce, syndicate and broadcast tel evision and

radi o prograns for senior citizens.

! Exami ning Attorney Golden is the third Examining Attorney who
has been assigned this application. He took over the case after
the Notice of Appeal had been filed and after the previous

Exam ning Attorney had deni ed applicant’s Request for
Reconsi der ati on.

2 Merriam Webster’'s Col legiate Dictionary, 10'" edition (1999).
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Responsive to the first Ofice Action, applicant did
not provide the requested disclainer or answer the
Exam ni ng Attorney’s question about whether applicant’s
progranms woul d be intended for senior citizens, but did
anmend the recitation of services to read as foll ows:

“tel evision, cable television and radi o broadcasting
services,” in Cass 38; and “production of television,
cable television and radi o programm ng; syndication of

tel evision, cable television, and radio prograns,” in O ass
41. Applicant al so anended the drawing to show the mark as
“THE SENI OR CHANNEL” instead of “THE SENI ORS CHANNEL,” and
presented argunents on the issue of whether the proposed
mark is nmerely descriptive of the services set forth in the
application, as anended. Applicant took the position that
sonme degree of inmagination or deliberation would be
required in order for sonmeone to understand its mark in the
descriptive sense asserted by the Exam ning Attorney
because the word “SENI OR’ has a nunber of neanings in
addition to the one relied upon by the Exam ning Attorney.

The Exam ning Attorney accepted the anendnents to the
recitation of services and the draw ng, but was not
persuaded by applicant’s argunments against the refusal to

register. Submitted in further support of the refusal were



Ser No. 75/757, 251

the foll owing: another definition® of “senior” as “a senior
citizen”; a definition of “channel” as “a specified
frequency band for the transm ssion and reception of

el ectromagnetic signals, as for television signals”;
excerpts from published articles, retrieved fromthe Nexis
aut omat ed dat abase, wherein the term“senior” is used as an

adjective to indicate things related to senior citizens,

i.e., “senior bus,” “senior centers,” “senior living
facilities,” “senior suicides,” and “senior volunteers”;
twenty third-party registrations in Cass 41 for marks
including the word “senior” for services relating to senior
citizens or elderly people wherein either the mark is

regi stered on the Principal Register under Section 2(f) or

with a disclainer of “senior,” or the mark is regi stered on
t he Suppl enmental Register.
The refusal to register under Section 2(e)(1l) of a
Lanham Act was made final in the second Ofice Action
Concurrently with a Notice of Appeal, applicant filed
a Request for Reconsideration. |In support of its position

that the mark is not nerely descriptive of the services

wi th which applicant intends to use the mark, applicant

®  Fromthe Anerican Heritage Dictionary of the English Language,
3rd edition (1992), Houghton Mfflin Co.
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i ncl uded a copy of another dictionary listing* for the word
“senior.” This one lists several different neanings for
the term including “a person older than another”; a senior
fellow of a college at an English University; a student in
the year preceding graduation froma school of secondary or
hi gher |evel; and “a nmenber of a programof the Grl Scouts
for girls in the ninth through twelfth grade in school.”
This dictionary also lists “senior citizen” as a synonym
for the word “senior.”

Al so submtted with applicant’s Request for
Reconsi deration were copies of third-party registration and
application information retrieved fromthe U S. Patent and
Trademark Office’s Electronic Search System (TESS). This
informati on shows that “SEN ORTV THE PROFI TABLE
ALTERNATI VE” is registered® for distribution of television
programmng with no disclainer of “SENIOR’; that “SEN ORS
W TH ATTI TUDE” has been published for opposition® for
entertai nnent services in the nature of a television series
geared toward senior citizens without a disclainer of
“SENIOR’; and that “SUDDENLY WE' RE SENI ORS” has been

publ i shed for opposition’ for production and distribution of

* Merriam Webster’s Col l egiate Dictionary, 10'" editi on.

® Reg. No. 2,151,972, issued on the Principal Register to Stellar
Private Cable System Inc. on April 21, 1998.

® S.N. 75/626,496; Notice of Allowance i ssued on March 7, 2000.

"' S.N. 75/934, 270, published for opposition on July 3, 2001.
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a television programw th no disclainer of the word
“SENI ORS. ”

The Board instituted the appeal, but suspended action
on it and remanded the application to the Exam ning
Attorney for consideration of applicant’s Request for
Reconsi der ati on.

The Exam ning Attorney denied applicant’s request that
the refusal to register be withdrawn. Attached to his
response were a nunber of third-party registrations for
broadcasting or entertainment services wherein the word
“CHANNEL” is either disclainmed or the mark is registered on
t he Suppl emental Regi ster.

Applicant filed an appeal brief and requested an oral
argunment before the Board. The Examining Attorney filed
his brief on appeal and applicant filed a reply brief.
Applicant then withdrew its request for an oral hearing.
Accordi ngly, we have resol ved this appeal based on careful
consideration of the witten record and argunents in |ight
of the relevant | egal authority.

The sole issue before us in this appeal is whether the
mark “THE SENI OR CHANNEL” is nerely descriptive, within the
meani ng of Section 2(e)(1l) of the Lanham Act, of
“television, cable television and radi o broadcasti ng

services,” and “production of television, cable television
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and radi o programm ng; syndication of television, cable
tel evision, and radi o prograns.”

The test for determ ning whether a mark nust be
refused registration under this section of the Act is wel
settled. A mark is nerely descriptive of the services with
which it is used, or is intended to be used, if it
i mredi ately and forthwith conveys information concerning a
significant quality, characteristic, feature, function,
pur pose or use of the services. 1In re Gyulay, 820 F. 2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
It is not necessary for a termto describe all of the
properties or characteristics of the services in order for
it to be considered nmerely descriptive of them rather, it
is sufficient if the termdescribes any significant
attribute or idea about them Moreover, whether a termis
nmerely descriptive is deternmined not in the abstract, but
inrelation to the services in connection with which
registration is sought, the context in which it is, or is
intended to be, used in connection wth those services, and
t he possible significance that the termwuld have to the
aver age purchaser of the services because of the manner of
its use. See: Inre Bright-Crest, Ltd., 204 USPQ 591 (TTAB

1979). A mark is suggestive, rather than nerely
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descriptive, if, when the services are encountered under
the mark, a multi-stage reasoning process, or the use of

i magi nation, thought or perception is required in order to
determ ne what attributes of the services the mark
identifies. In re Meyer-Beaton Corp., 223 USPQ 1347 (TTAB
1984). The Exami ning Attorney bears the burden of
establishing that a mark is unregistrable because it is
nmerely descriptive of the services within the neani ng of
Section 2(e)(1) of the Act. In re Gyulay, supra.

In the case at hand, the Exami ning Attorney has net
hi s burden of establishing that the proposed mark is
unregi strabl e under Section 2(e)(1) of the Act. “THE
SENI OR CHANNEL” is nerely descriptive of the television and
radio services listed in the application because it
i medi ately and forthwi th conveys the significant fact that
the programm ng on applicant’s channel will be directed
t oward seniors.

Appl i cant does not contend that the article “THE
possesses any source-identifying significance, nor does
applicant argue that the word “CHANNEL” is not nerely
descriptive of its services. |In fact, applicant offered to
disclaimit apart fromthe mark as a whole. Applicant’s

argunment centers on the word “SENI OR.”
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Not wi t hstandi ng applicant’s earlier failure to answer
the Exam ning Attorney’s question of whether the
programnmng is to be directed to senior citizens, applicant

conceded (at p.2 of its brief) that it is “.likely [that] a

significant portion of the progranmng wll be of interest
to senior citizens...” Applicant goes on, however, to

contend that “it will be equally available and of interest
to viewers of all ages.” The |later aspect of the services

is imaterial to our inquiry, however. Applicant does not
contend that the fact that its services will be directed to
seniors is not a significant characteristic of them

In a simlar sense, the fact that the word “senior”
has ot her nmeani ngs which are not descriptive in connection
with the services specified in the registration does not
make the proposed mark any | ess descriptive of these
services. As the Exami ning Attorney points out, his duty
is to consider the words sought to be registered in
connection with the services recited in the application,
rather than in the abstract. One need not be able to
correctly guess what the services are from consi deration of
the mark alone. Descriptiveness within the neaning of the
Lanham Act nust be determ ned by considering the mark in
connection with the recited services. Applicant’s brief

makes it clear that applicant’s broadcasts and progranm ng
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will be of interest primarily to senior citizens. Just as
“THE WEATHER CHANNEL” was hel d nerely descriptive of
transmtting television primarily concerned with the

di sseni nation of weather information® and “ALL NEWS CHANNEL”
was held nerely descriptive of television broadcasting and
production services wherein the news was the featured
subject matter,® the mark applicant in the instant case
seeks to register, “THE SENI OR CHANNEL,” is nerely
descriptive of applicant’s television and radio
broadcasti ng and progranmm ng, which applicant admts wll
be, in significant part, concerned with seniors.

Finally, the third-party registration and application
information applicant made of record in the case at hand
does not persuade us to reach a different conclusion. It
is well settled that each application nust be resol ved on
its own record and nerits, and that a nerely descriptive
mark i s not registrable just because other marks which
m ght appear also to be descriptive are on the register
In re Schol astic Testing Service, Inc., 196 USPQ 517 (TTAB
1977). In any event, the third-party registrations cited
by applicant do not appear to run afoul of Section 2(e)(1)

of the Act because the marks therein appear to be unitary

8 I'n re Weat her Channel, Inc., 229 USPQ 854 (TTAB 1986).
°1n re Conus Communi cations Co., 23 USPQd 1717 (TTAB 1992).

10
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mar ks or slogans for which disclainers or clainms under
Section 2(f) would not be appropriate.

In sunmary, because “THE SENI OR CHANNEL” woul d
i medi ately and forthwith convey the fact that applicant’s
broadcasting and programming will be directed to senior
citizens, the proposed mark is nerely descriptive within
t he neaning of Section 2(e)(1) of the Lanham Act.

DECI SION:  The refusal to register is affirmed.
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