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OnJuly 12, 1999, applicant filed the above-referenced application to
register “EXCLUSIVE BUYERS AGENTS” on the Principal Register for “real
estate services,” in Class 36. The application was based on applicant’s claim of
use of this term in connection with the services in interstate commerce since
January 2, 1999.

The Examining Attorney refused registration under Section 2(e)(1) of the

Lanham Act, 15 U.S.C. Section 1052(e)(1), on the ground that the term is merely



descriptive of the services set forth in the application. The Examining Attorney
also made a requirement for applicant to amend the recitation of services in the
application to make it more definite.

Submitted in support of the refusal to register were excerpts retrieved
from the Nexis database of published articles. Examples include the following:

“Exclusive buyer agent offices work only with the buyer in real
estate transactions.” Press Journal (Vero Beach, Florida) December 5, 1999.

“The American Homeowners Foundation offers a number of free
tips and publications for home buyers and sellers, including the national listing
of screened and monitored exclusive buyers agents, who represent only buyers
of real estate.” Chattanooga Times/Chattanooga Free Press, Dec. 28, 1999.

“So why, then, do some consumers sign up only with an exclusive
buyer’s agent? Because when making perhaps the most expensive decision of
their lives, they want to have the counsel of someone who is dedicated to their
interest alone.” Sarasota Herald-Tribune, Dec. 4, 1999.

“Whether you use an exclusive buyer’s agent or a traditional
Realtor who is working for you as a buyer’s agent, having that professional on
your side can be powerful.” The Washington Times, Aug. 6, 1999.

Applicant responded to the first Office Action by agreeing that the
proposed mark “does describe an aspect of applicant’s services” and amending
the application to seek registration on the Supplemental Register. Applicant also
amended the recitation of services to read as follows: “real estate agencies in
International Class 36.”

The Examining Attorney refused registration on the Supplemental
Register under Section 23 of the Lanham Act, 15 U.S.C. Section 1091, on the

ground that the term applicant seeks to register is generic in connection with the



services specified in the amended application, and hence is incapable of
identifying the source of applicant’s services and distinguishing them from
similar services rendered by others. She concluded that the “mark designates a
class of real estate providers and services,” and further, that “consumers often
encounter ‘exclusive buyers agents’ and the associated real estate services, thus
the public understands that the mark refers to this class of real estate providers.”
Submitted in support of the refusal were additional excerpts from various
Web pages and published articles. Included in the Internet evidence, for
example, is a page which refers to an individual as “an exclusive buyer’s agent”;
another states that “[o]nly an exclusive buyer’s agent seeks the lowest possible
purchase price for you, the buyer client.” Several individuals are referred to as
“Exclusive Buyers Agent[s].” An article from the July 2, 2000 edition of The

Santa Fe New Mexican explains that “[t]he advantage touted by exclusive buyer

agent firms around the country is that the buyer doesn’t have to worry about
whose interests his agent holds.” Another, from the April 23, 2000 edition of the

Chattanooga Times/Chattanooga Free Press, in discussing a Web site, states as

follows: “The site also offers a variety of free services including a national
directory of exclusive buyers agents, a mortgage rate calculator and mortgage

counseling services.” The December 10, 1999 edition of the Chicago Tribune

states that “[flew home buyers work with an exclusive buyer’s agent, although

it’s becoming more common every day.”



Applicant responded to the refusal to register
“EXCLUSI VE BUYERS AGENTS” on the Suppl enental Regi ster by
arguing that the “mark specifically designates a
conmbi nation of real estate agency services,” so it is not a
generic term Applicant contended that “[a]lthough
applicant’s services include performng real estate
services, applicant’s services also cover a nuch broader
range of services including the managenent, advertisenent,
acqui sition, and sale of real property. The [materials
submtted by the Exam ning Attorney] are not sufficient to
establish that the public views the term*‘exclusive buyers
agents,’ as the comon nane for the category of services
provi ded by applicant,” but rather “leaves sonething to the
i magi nation.” Applicant stated that “EXCLUSIVE BUYERS
AGENTS is just one of many terns used to describe the rea
estate services focused on buyers.” Applicant then
provided a list of alnost forty other terms, such as
“accredi ted buyers agent,” “agency for buyers only,”

“agents for the buyer”, *"buyers agent,” "“buyer’s agent,”
and “buyers’ agent” which applicant clained are used to
identify real estate services focused on buyers. Applicant

argued that the termit seeks to register, “being only one

of nearly forty terns used to describe real estate services



focused on buyers, is therefore descriptive and not generic

of applicant’s services.”

Not surprisingly, the Examining Attorney was not persuaded by
applicant’s arguments, and in the third Office Action, she made the refusal to
register the term on the Supplemental Register final. Submitted with the final
refusal were still more excerpts retrieved from the Nexis database of published

articles. The March 5, 2001 edition of The Palm Beach Post identified an

individual as the “president of the Orlando-based National Association of
Exclusive Buyer Agents,” who explained that members of his group “think the
buyer should have representation at that table.” The article goes on to state that
“[t]hat’s what exclusive buyers’ agents do. They never represent sellers...” The
March 4, 2001 edition of the Boston Globe, in discussing a home-buying seminar,
noted that “exclusive buyer agents from the Buyer’s Network” were scheduled

to make a presentation. The March 4, 2001 edition of the St. Louis Post-Dispatch

noted that “Wm French Buyer’s Real Estate Services in Chesterfield is one of the
largest—if not the largest—-exclusive buyer’s agents in the nation.” Many more
examples of this type of usage of the term sought to be registered were also
included by the Examining Attorney.

Applicant tinmely filed a Notice of Appeal, which was
foll owed by applicant’s appeal brief. The Exam ning
Attorney filed her brief on appeal, but applicant did not

request an oral hearing before the Board, so we have



resol ved this appeal based on consideration of the
application and witten argunents presented.

The test for determining whether a mark is registrable on the
Supplemental Register is not disputed by applicant or the Examining Attorney.
The Court of Appeals for the Federal Circuit set forth the inquiries to be made in
this regard in H. Marvin Ginn Corp. v. International Association of Fire Chiefs,
Inc., 782 F.2d 987, 228 USPQ 528 (Fed. Cir. 1986). First, what is the class of goods
or services at issue? Second, does the relevant public understand the designation
sought to be registered primarily to refer to that class of goods or services? The
burden is on the Examining Attorney to present evidence establishing that the
term in question is generic. In re Analog Devices Inc., 6 USPQ2d 1808 (TTAB
1988), aff’'d 871 F.2d 1097, 10 USPQ2d 1879 (Fed. Cir. 1989).

In the case before us, applicant provides “real estate agencies” services.
Without question, the evidence submitted by the Examining Attorney establishes
that real estate agents who work exclusively as agents for buyers are referred to
as “exclusive buyers agents” or “exclusive buyer’s agents.” The evidence shows
that this terminology, singular or plural and with or without an apostrophe, is
used to identify a category or class of real estate agents, and that the relevant
purchasing public for the services such agents render readily perceives the
generic significance of these words when they are used in connection with their

services.



Applicant makes no persuasive arguments to the contrary. That
applicant’s services include a broad range of real estate agency services does not
render this generic term capable of identifying applicant as the sole source of
exclusive buyers agents services or distinguishing applicant’s exclusive buyers
agents services rendered under this terminology from similar services rendered
by other exclusive buyers agents. Contrary to applicant’s contention, when this
term is considered in connection with real estate agency services, no
“imagination” is necessary to understand, from the proposed mark, the services
to which it refers. That a variety of other terms are also used as names for these
services does not make the generic term applicant seeks to register any less
generic.

The Examining Attorney has met her burden of establishing that the
terminology applicant seeks to register is incapable of identifying and
distinguishing the services specified in the application.

Decision: The refusal to register under Section 23 of the Act is affirmed.



