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Any J. Benjamn of Darby & Darby, P.C for Avax
I nternational |P Holdings, Inc.

Barney L. Charlon, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Seeher man, Bucher and Drost, Adm nistrative
Trademar k Judges.

Opi nion by Drost, Admnistrative Trademark Judge:

On April 10, 1997, Avax International |P Holdings,
Inc. (applicant), through its predecessor, filed a
trademark application to register the mark AC VACCI NE

TECHNOLOGY (in typed form on the Principal Register for

! Avax Technol ogi es, Inc. assigned the application to Avax
International IP Holdings, Inc. in a docunent recorded at
Reel / Frane 2119/ 0270.
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goods ultimately identified as “vaccine for the treatnment
of cancer” in International Cass 5.2

The Exam ning Attorney ultimately refused to register
the mark on the ground that the mark, when applied to the
goods, is deceptively m sdescriptive under Section 2(e)(1)
of the Trademark Act. 15 U S.C. 8§ 1052(e)(1l). After the
Exam ning Attorney made the refusal final, applicant filed
a notice of appeal. Both applicant and the Exam ning
Attorney have filed briefs, but no oral hearing was
r equest ed.

We affirmthe Exam ning Attorney’'s refusal to
regi ster.

The Examining Attorney’s position is that the mark AC
VACCI NE TECHNOLOGY i s deceptively m sdescriptive when used
in connection wth a vaccine for the treatnment of cancer.
The Examining Attorney relies on nedical and other
dictionary definitions of the terns “AC’ *“vacci ne” and
“technol ogy.” The nedical dictionary defined “AC’ as “a
cancer chenot herapy regi nen consisting of Adrianmycin
(doxorubi cin) and cycl ophosphamide.” Dorland s Illustrated
Medi cal Dictionary (1992). Fromthe Internet, the

Exam ning Attorney included information that showed that

2 The application is based on an allegation of a bona fide
intention to use the mark in conmmerce.
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the term“AC’ is used to describe a treatnent for cancer
patients.

A Random zed Trial Conparing Preoperative Doxorubicin
(Adri anycin) Cycl ophospham de (AC) to Preoperative AC
Fol | owed by Preoperative Docataxel (Taxotere) and to
Preoperative AC Fol | owed by Postoperative Docetaxel in
Patients with Operable Carci noma of the Breast.

Kansas City Cinical Oncol ogy Program

“ ACY
Adri anyci n® ( Doxor ubi ci n)

Cycl ophospham de (Cyt oxan®)

How do t hese drugs work?

These are “chenot herapy” drugs that prevent the
division of DNA and grow h of cancer cells...
Medi cal Oncol ogy.

The Exami ning Attorney al so submitted applicant’s
press release to show that applicant uses the term “vaccine
t echnol ogy” descriptively.

Avax ...is a conpany with a commercially avail able
cancer vaccine in Australia, several products in
clinical and preclinical devel opnent, and additiona
commerci alization opportunities in Europe for both its
cancer vacci ne technology and its technol ogy for joint
repair.

Avax Press Rel ease dated Cctober 3, 2000.

In addition, the Exami ning Attorney included evidence
t hat showed that the term “vaccine” is used descriptively
inrelationship to cancer treatnent, i.e., a cancer
vacci ne. The Exam ning Attorney concl udes:
Accordingly, the mark AC VACCI NE TECHNCLOGY i s
deceptively m sdescriptive of applicant’s “vaccine for
the treatnment of cancer” because it conveys the fal se,
t hough pl ausible, idea that applicant’s vaccine is

intended to be used in conjunction with the
chenot herapeutic agent AC, which is recognized in the
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field of nmedicine as a standard abbreviation of the

chenot her apeuti ¢ agent Adrianycin cycl ophospham de.

In the alternative, however, if applicant’s goods are

in fact intended to be used in conjunction with

Adri anmyci n cycl ophospham de, or AC, the mark AC

VACCI NE TECHNOLOGY nust then be deened to be nerely

descriptive of applicant’s goods.

Exam ning Attorney’s Br. at 9.

In response to the refusal to register, applicant
argues that AC has nmany neani ngs including at |east el even
in the nedical comunity. Applicant’s Br. at 7. It
submtted three declarations frompeople with Doctorates of
Pharmacy. The first decl arant stated:

Although | amfamliar with adrianycin,

cycl ophospham de as a chem cal used during

chenot herapy to treat cancer patients, it is ny

opinion that ACis not a specifically defined, unique

abbreviation in the industry for adrianycin,

cycl ophospham de.

McEvoy decl aration, p. 2.

The second declarant “was surprised to | earn that AC
is an abbreviation [for] “adrianycin, cyclophospham de” and
al so stated that “ACis not a conmonly known abbreviation
in the industry for “adriamycin, cyclophospham de.” Dahl
decl arati on, p. 2.

The third declarant disagreed with Dahl and stated
that the “abbreviation AC, when used in the oncology field
calls to my mnd the chenot herapy drug adrianycin,

cycl ophospham de, which is used to treat breast cancer.”

Val l ey declaration, p. 2. Valley further admtted that
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“AC is commonly known as an abbreviation for adrianycin,
cycl ophospham de” but she stated that it has no relation to
vacci nes. 1d.

Applicant argues that “[p]ersons with a nmedica
background who woul d encounter Avax’s AC VACCI NE TECHNOLOGY
mar Kk woul d not believe that a ‘vaccine,’ i.e., preparation
made from organi sns for increasing immunity to a particul ar
di sease, woul d contain a chem cal conpound consisting of an
antibiotic and an al kyl ating agent wth antitunor
activity.” Applicant’s Br. at 12.

The primary issue in this case is whether the termAC
VACCI NE TECHNOLOGY i s deceptively m sdescriptive of
applicant’s goods. In cases involving the issue of
m sdescriptiveness, we apply the follow ng test:

The test for deceptive m sdescriptiveness has two
parts. First we nust determine if the matter sought
to be registered m sdescribes the goods. |If so, then
we nust ask if it is also deceptive, that is, if
anyone is likely to believe the m srepresentation.
ol d Seal Co. v. Weks, 129 F. Supp. 928 (D.D.C. 1955),
aff'd sub nom S.C. Johnson & Son v. Gold Seal Co.,
230 F.2d 832 (D.C. Gr.) (per curiam, cert. denied,
352 U.S. 829 (1956). A third question, used to

di stingui sh between marks that are deceptive under
Section 2(a) and marks that are deceptively

m sdescri ptive under Section 2(e)(1l), is whether the
m srepresentation would materially affect the decision
to purchase the goods. Cf. In re House of Wndsor,
Inc., 221 USPQ 53 (TTAB Dec. 14, 1983).

In re Quady Wnery, Inc., 221 USPQ 1213, 1214 (TTAB 1984).
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We are constrained to consider the issue of
m sdescri ptiveness based on the goods as described in the

application. Octocom Systens Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQd 1783, 1787 (Fed.

Cr. 1990) (“The authority is legion that the question of
registrability of an applicant's mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record nay reveal as to
the particular nature of an applicant's goods, the
particul ar channels of trade or the class of purchasers to

whi ch sal es of the goods are directed”); In re Vehicle

| dentification Network, Inc., 32 USPQRd 1542 (TTAB 1994)

(Descriptiveness of mark in an intent-to-use application
determ ned by services identified in application).

Vi ewed under these |egal standards, the evidence
supports the Exam ning Attorney’s position that applicant’s
mar k m sdescri bes a vaccine for the treatnent of cancer
that is not used in conjunction with Adriamnycin,
cycl ophospham de. First, we find that the term*“AC’ is a
recogni zed abbreviation for a cancer chenotherapy regi nen
consi sting of Adrianycin and cycl ophospham de. The
Dorland’ s nedical dictionary and the Internet articles
describing the use of ACin the treatnment of cancer

adequately support the Exam ning Attorney’s position.
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Applicant’s Valley declaration | ends additional support to
this finding. As previously noted, Valley agrees that “AC,
when used in the oncology field, calls to ny mnd the
chenot herapy drug adrianmycin, cycl ophospham de, which is
used to treat breast cancer.” Valley declaration, p. 2.
The decl arati on goes on to acknow edge that “AC is comonly
known in the industry as an abbreviation for adriamycin
cycl ophospham de.” 1d. Applicant further acknow edges
that its “vaccine does not contain or ‘consist of’
Adrianycin or cycl ophospham de” although it admts that
patients “may be pre-treated with cycl ophosphani de.”
Response dated May 11, 1998 at 2 and n.1. Therefore, the
term AC woul d be m sdescriptive of a chenotherapy treatnent
for cancer that did not utilize Adrianycin and
cycl ophospham de.

Second, we find that the addition of “vaccine
t echnol ogy” does not overcone the deceptively
m sdescriptive nature of the mark. Applicant’s
identification of goods uses the term “vaccine” as the nane
of the goods. |Its own press release dated October 3, 2000
(p-1) reports that applicant “has a comrercially avail able
cancer vaccine in Australia.” The term “technol ogy,”
defined as “a technical nethod of achieving a practi cal

purpose” (First Ofice Action, p. 2), has descriptive
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significance in the nedical and oncol ogy areas. W are
aware that “’technology’ is a very broad term which

i ncl udes many categories of goods.” |In re Hutchinson

Technol ogy I nc., 852 F.2d 552, 7 USPQd 1490, 1493 (Fed.

Cir. 1988). Unlike in the Hutchinson Technol ogy case, the

record here supports the finding that the term “technol ogy”
is descriptive when applied to vaccines. Again, we | ook at
applicant’s press release that refers to “additiona
comerci alization opportunities in Europe for both its
cancer vacci ne technology and its technol ogy for joint
repair.” Press release dated Cctober 3, 2000, p. 1. |Its
president refers to its “TK suicide gene technology.” 1d.
In addi tion, the Exam ning Attorney points out that the
term “technol ogy” has been disclainmed in several
regi strations that were nmade of record (Registration Nos.
2,381,827, 1,975,197; and 1,819,655). Finally, we note
that applicant’s declarant McEvoy uses the word in a
descriptive sense in his declaration. MEvoy decl aration,
p. 2 (“[T]he drugs adrianycin and cycl ophospham de have no
relation to vaccine technol ogy”).

Next, we find that the record denonstrates that cancer
vacci nes and chenot herapy are used together in fighting
cancer. “Cancer Vaccine Trial Expanded with Sarcoma Study

...0OVax is intended to prevent the recurrence of ovarian
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cancer in wonen after surgery or chenotherapy.” Medical
| ndustry Today, October 18, 2000. *“Breast Cancer Vaccine
Cets on Fast Track — The designation applies to the
i nvestigation of Theratope vaccine as an adjunct to first-
l'ine chenotherapy for its effect on del ayi ng progression of
netastic breast cancer and overall survival.” Medical
| ndustry Today, May 9, 2000. “Aphton’s vacci nes woul d be
an addition to surgery and chenot herapy, not a
replacenent.” Mam Herald, April 24, 2000. *“Conbinations
of chenot herapy and new experinental cancer vaccines or new
drugs such as al pha-interferon are giving nore options to
t he nost advanced nel anoma patients.” Hartford Courant,
April 9, 2000. “The strategy is to teama vaccine with
exi sting treatnents such as chenotherapy and radiation to
produce | onger rem ssions, or perhaps even cures.” QOmha
Wor | d-Heral d, April 17, 2000. “Grl In Battle with
Cancer .\WWen she arrives in Menphis, her treatnment wll
i nvol ve heavy chenot herapy to prepare her body for the
vaccine.” Virginian-Pilot, Decenber 19, 1999. The
evi dence supports the argunent that cancer vacci nes and
chenot herapy are conplinentary treatnments that are used
together in the battle agai nst cancer.

Finally, we find that cycl ophospham de, one of the two

drugs that nake up AC, is used with cancer vacci nes.
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“Fol | owi ng the cycl ophosphami de, vaccine injections nm xed
wi th the adjuvant Baccillus Cal nette-CGuerin (BCG conmence
on a weekly basis.” O Vax™ddinical Trial. “Patients
[wth nmelanoma] will al so receive one dose of

cycl ophospham de 3 days before the first vaccine.” M Vax™
Clinical Trial. Applicant also admts that patients may be
pre-treated with cycl ophospham de before the adm nistration
of applicant’s preparation. Response dated May 11, 1998,

p. 2, n.1.

The next question is whether the mark AC VACCI NE
TECHNOLOGY in its entirety is deceptively m sdescriptive
for vaccines for the treatnment of cancer. W have already
found that ACis a common abbreviation for a cancer
chenot herapy regi nen i nvol ving Adri anycin and
cycl ophospham de. Cancer vaccines, also referred to as
vacci ne technol ogy, exist and they are used in conjunction
with traditional cancer treatnments such as chenot herapy.
Finally, we have found that cycl ophospham de specifically
is used together with cancer vaccines. Potentia
purchasers, therefore, are likely to believe that
applicant’s vaccine for the treatnment of cancer is designed
to be used in conjunction with the known cancer
chenot her apy regi men i nvol ving AC. Because applicant’s

goods will not contain or are not intended to be used with

10
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Adrianycin, we find that the nmark deceptively m sdescri bes
t he goods.

We note that applicant’s pharnaci st declarants
conclude that ACis not related to vaccines or vaccine
technol ogy. However, the declarations are undercut by the
fact that the declarants cannot agree on whether ACis a
recogni zed abbreviation in the industry. Al so, MEvoy (pp.
2-3) states that persons encountering the term AC VACCI NE
TECHNOLOGY woul d not view the termas referring to
adri anmycin, cycl ophospham de because of the
“[i]napplicability of the chenotherapy drugs adrianycin and
cycl ophospham de to vacci nes. However, the record clearly
shows a direct connection between cycl ophospham de and
vacci nes that the declarant does not acknow edge or
explain. Simlarly, the Valley declaration (p. 2) states
that “the chenot herapy drug adriamycin, cycl ophospham de
has no relation to vaccines.” Inasmuch as chenot herapy and
cancer vaccines are often used together and
cycl ophospham de is specifically used with cancer vaccines,
we do not find these declarations convincing that there is
a lack of a connection between AC and vacci nes.

I n conclusion, we find that the term AC VACCI NE
TECHNCLOGY m sdescri bes the goods. The term AC woul d be

recogni zed as a drug used to treat cancer in a chenotherapy

11
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regi men. Chenot herapy and vacci nes are used together to
fight cancer and cycl ophospham de is used with cancer
vacci nes. “Vaccine” and “technol ogy” are terns used at
| east descriptively in reference to vaccines. Since
applicant’s product is apparently not used in conjunction
wi th adrianycin, the mark AC VACCI NE TECHNOLOGY
m sdescri bes the vaccine. W also find that people are
likely to believe the m srepresentation. As a recognized
drug used to treat cancer patients, AC would be expected to
be used in conjunction with the treatnent of cancer with a
vacci ne. 3

Deci sion: The Exam ning Attorney’s refusal to
regi ster the mark AC VACCI NE TECHNOLOGY on the ground that
it is deceptively m sdescriptive of applicant’s vaccine for

the treatnent of cancer is affirnmed.

® The Examining Attorney also alternatively refused to register
the mark on the ground that applicant’s mark is nerely
descriptive. Because applicant maintains that the goods do not
contain Adrianycin and cycl ophospham de and that patients may be
pre-treated with cycl ophospham de only, the question is whether
the mark is deceptively msdescriptive. Therefore, we wll not
further address the merely descriptive refusal other than to note
that if applicant’s goods were to be used in conjunction with
Adri anycin and cycl ophospham de, applicant’s mark woul d be nerely
descriptive for a vaccine for the treatment of cancer used in
conjunction with a cancer therapy reginmen utilizing Adrianycin
and cycl ophospham de.
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