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Before Quinn, Walters and Rogers, Adm nistrative
Trademar k Judges.

Opinion by Walters, Adm nistrative Trademark Judge:
Durney W nery Corporation has filed two trademark
applications to register the marks HELLER VI NEYARD' and
HELLER ESTATES? for “wine.” The applications include
di scl ai mers of, respectively, VINEYARD and ESTATES.
The Tradenmark Exam ning Attorney has issued a final

refusal to register under Section 2(e)(4) of the

1'Serial No. 75/704,360, in International Cl ass 33, filed May 13, 1999,
based on an allegation of a bona fide intention to use the mark in
conmer ce.

2Serial No. 75/570,906, in International Class 33, filed October 14,
1998, based on an allegation of a bona fide intention to use the mark in
conmmer ce.
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Trademark Act, 15 U. S.C. 1052(e)(4), on the ground that
HELLER is a surnane and each of applicant’s marks is
primarily merely a surnane.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register in
each application.

It is the Exam ning Attorney's position that the
primary significance of each of applicant's marks is that
of a surnanme. First, the Exam ning Attorney contends
that “Heller” is primarily merely a surnane. |n support
t hereof, she has made of record surname |istings of
“Hel I er” from Phonedi sc Powerfinder USA One 1998 (4th
edition), a nationw de conputeri zed dat abase of names and
phone nunmbers, show ng 12, 645 individuals, out of
approximately 115 mllion listings, with this surnane.
She has al so subm tted nunmerous excerpts of articles
retrieved fromthe LEXI S/ NEXI S dat abase, all of which
denmonstrate use of the term“Heller” as a surnane.

Regardi ng the mark HELLER VI NEYARD, the Exani ning
Attorney contends that VINEYARD is highly descriptive, if
not generic, in connection with wine. As proof, she

submtted a dictionary definition of “vineyard” as “l and
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devoted to the growi ng of grapevines,”?

and excerpts of
articles retrieved fromthe LEXI S/ NEXI S dat abase
denonstrating use of the term “vineyard” in connection
with wine and wineries. The Exam ning Attorney al so
subm tted copies of six third-party registrations for

mar ks identifying wnes that include the term VI NEYARD,
and four of the marks precede the term VI NEYARD with what
t he Examining Attorney contends is a surnane.® Each of
these marks is regi stered on the Suppl emental Regi ster or
on the Principal Register under Section 2(f), and each

i ncludes a disclainmer of VINEYARD.

Simlarly, regarding the mark HELLER ESTATES, the
Exam ni ng Attorney contends that ESTATES is highly
descriptive, if not generic, in connection with wine. As
proof, she submtted the foll ow ng excerpt from The W nes
of America, by Leon D. Adans (Houghton Mfflin Conpany,
1973):

What does “Estate Bottled” on wi ne | abel s nean?

Oiginally this was the rare designation

permtted only for use by the small w ne-grow ng

estates. ...But recent Federal rulings in

i ndi vi dual cases have allowed certain vintners

to | abel whole assortments of wines as “Estate

Bottl ed” when the grapes cane from vi neyards
they do not own ...[t]he rulings only limt

3 The Conpl ete Beverage Dictionary, 2" edition.

4 PHELPS VI NEYARD, SHEA VI NEYARD, PONZI VI NEYARDS, and SANG ACOVO
VI NEYARD.
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“Estate Bottled” to nean that the vineyards are

in the sane county as the winery and that the

grapes are grown under the winery' s control.

She al so submtted excerpts of articles retrieved from
the LEXI S/ NEXI S dat abase denonstrating use of the term
“estate” and “estates” in connection with wi ne and

W neri es.

The Exam ni ng Attorney concl udes that the primary
significance of HELLER is as a surnane, and that VI NEYARD
and ESTATES in the respective marks neither detract from
that surname significance nor render the marks HELLER
VI NEYARD and HELLER ESTATES nore than primarily nerely
sur nanes.

On the other hand, applicant contends that the
primary significance of HELLER is not as a surnane,
stating that HELLER is not a common surnane, it does not
have the clear | ook and feel of a surname, and it has
ot her meanings. Applicant submtted two separate
dictionary definitions of “heller” as “a person who

”5

behaves recklessly”” and “a small coin formerly current in

Ger many. " °
Addi tionally, applicant contends that neither

VI NEYARD nor ESTATES is generic in connection with w nes

5 The Anerican Heritage Dictionary, 3¢ ed., 1993.

5 The Conpact Edition of the Oxford English Dictionary, vol. 1, 1971.
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and, thus, even if HELLER is a surname, the marks in
their entireties are registrable. Applicant argues,
further, that, regardless of whether the terms VI NEYARD
and ESTATES are generic or descriptive, the PTO has
regi stered, for wines, marks that include disclainmers of
those ternms. In support of this statenent, applicant
subm tted copies of third-party registrations of marks
for wines that include the disclainmed terns VINEYARD and
ESTATE, respectively. Many of these registrations are
not pertinent because the marks clearly do not involve
surnanes, include design elenments, or are on the
Suppl enental Register or on the Principal Register under
Section 2(f). However, there are a small nunber of
third-party registrations in this subm ssion that are for
mar ks that appear to be surnanes followed by either
VI NEYARD or ESTATE.” These marks are on the Principal
Regi ster and include a disclaimer of VINEYARD or ESTATE.
It is well established that the Ofice has the
burden of establishing a prinma facie case that a termis
primarily merely a surnane, and that the test for

determ ning whether a mark is primarily nerely a surnane

" For exanple, COLLINS VINEYARD, CUTRER VI NEYARD, KENDON ESTATE,
CRANSW CK ESTATE, M SCHLER ESTATES, PELLER ESTATES, LEETON ESTATE, and
GAUER ESTATE VI NEYARD.
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is the primary significance of the mark as a whole to the
purchasing public. In re BDH Two Inc., 26 USPQ2d 1556
(TTAB 1993) and cases cited therein. As stated by our
principal reviewi ng court, the question of whether a mark
is primarily nmerely a surname can only be made on a case-
by-case basis.® In

re Etablissenents Darty et Fils, 759 F.2d 15, 225 USPQ
652, 653 (Fed. Cir. 1985). Further, the inclusion in a
mar k of a generic or merely descriptive term does not
preclude its surnanme significance if, when considered as
a whole, the primary significance of the mark to the

purchasing public is that of a surnane. See In re

Hut chi nson Technol ogy Inc., 852 F.2d 552, 7 USPQ2d 1490,
1492 (Fed. Cir. 1988); Inre Wolley's Petite Suites, 18
USPQ2d 1810, 1812 (TTAB 1991); and In re E. Martinoni
Co., 189 USPQ 589, 591 (TTAB 1975). See also In re
Ham |t on Pharnmaceuticals Ltd., 27 USPQ2d 1939, 1942-43
(TTAB 1993); and In re Pickett Hotel Co., 229 USPQ 760,

761-62 (TTAB 1986).

8 The inperative to consider each case on its particular facts is
readily apparent in this case where both the Exami ning Attorney and
applicant have cited third-party registrations, which woul d appear to be
contradictory in support of their respective positions. Clearly, we do
not know the facts in those cases and, thus, we rely on the facts
her ei n.
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The Exami ning Attorney has clearly established,
prima facie, that the primary significance of HELLER is
as a surnanme. Applicant’s evidence of obscure neanings
of the term“heller” does not persuade us otherw se.
Further, it is not necessary for us to determ ne that
HELLER i s a “common” surnane.

We disagree with applicant's assertions that the
addition to HELLER of VI NEYARD and ESTATES, respectively,
renders the marks in their entireties not primarily
merely surnames. As the evidence establishes, the terns
VI NEYARD and ESTATES are at |east merely descriptive of
wi ne. As applicant is undoubtedly aware, numerous
wi neries and other w ne-nmakers use these ternms, in both
t he singular and plural, as essentially generic
desi gnations for the place or establishnment where wine is
produced. Additionally, with respect to ESTATE, w neries
and wi ne-makers use this termto signify that they
control or own the vineyards which are the source of the
grapes for the identified wine. Thus, as a synonym for
winery, it clearly cannot be disputed that any w ne
producer, including applicant, has the right to use the
wor ds VI NEYARD or ESTATES to denote the place,
establi shment and/or entity where its wine is produced.

Simlarly, as a synonym for vineyards under the control
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of the winery or wi ne-maker, any w ne producer has the
right to use the word ESTATE. As such, the addition of
the highly descriptive, if not generic, terns VI NEYARD
and ESTATES to the term "HELLER," which the Exam ning
Attorney has shown has primarily nerely a surnane
connotation, sinply does not create marks with other than
surname significance when each is designation is
considered as a whole. The primary significance of each
such designation, in its entirety, is only that of a
surnanme rather than any other neaning asserted by
appl i cant.

Deci sion: The refusal under Section 2(e)(4) of the

Act is affirmed in each application.



