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Opinion by Walters, Adm nistrative Trademark Judge:
Tony Lutz has filed a trademark application to
register the mark SMART PLUG for the foll ow ng goods:

el ectrical plug for a standard AC-plug housing
that nmonitors the power line for voltage and

el ectric current spikes or variations in voltage
or electric current and records changes in the
line, namely, the elapsed tine of usage, maxi num
and m ninmum | ine vol tage, and maxi mum current
draw, and reads back the data to a persona
conputer through a user interface, for the

pur pose of nonitoring energy consunption or to
determ ne wear and tear on power tools; and
conputer software for use in converting data
fromelectrical plug, which nonitors the current
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and voltage variations, to a conmputer readable

and di spl ayable form'?

The Trademark Exam ning Attorney has issued a final
refusal to register, under Section 2(e)(1l) of the
Trademark Act, 15 U. S.C. 1052(e)(1), on the ground that
applicant’s mark is merely descriptive of his goods.?

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

The Exam ning Attorney contends that applicant’s
product is, essentially, “an electrical plug with
conputer software that nonitors the power |ine and
submts data to a conputer”; that “smart” is defined as
“of, relating to, or being a highly autonmated device,
especially one that imtates human intelligence: smart
mssiles”® that “plug” is defined as “a fitting, comonly

with two netal prongs for insertion in a fixed socket,

used to connect an appliance to a power supply”?® and that

1'serial No. 75/685,069, in International Class 9, filed May 7, 1999,
based on an allegation of a bona fide intention to use the mark in
commer ce.

2 1n his appeal brief, applicant sought to enter a disclainer of PLUG
Such a request is essentially a request for reconsideration, which must
be filed within a six-nonth period following the final refusal. This
request, filed nore than a year after the final refusal, is untinmely and
has not been considered. W add that, even if such a disclainmer was
properly of record, our decision in this case would remain the sane.

3 The Anerican Heritage Dictionary of the English Language, 3" ed.,
1992.

* 1 bi d.
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applicant’s “highly autonmated plugs and the conputer
software for use with the plugs conbine to forma device
that, relative to a standard AC plug, performs several
hi ghly sophi sticated functions beyond the connection of
an appliance to a power supply.” The Exam ning Attorney
concludes that “the conbination of the terns does not
create a unitary mark with a separate nondescriptive
meani ng” and, thus, the mark is nmerely descriptive of the
identified goods. |In addition to the noted dictionary
definitions, the Exam ning Attorney submtted excerpts of
articles, including the following, retrieved fromthe
LEXI S/ NEXI S dat abase and copies of third-party
registrations in support of his position:

These are essentially smart batteries that plug

into the power line between the wall socket and

your conputer. They continually keep charged up

fromthe wall juice and pass it right on to the

conputer and other gear. [The San Di ego Uni on-

Tri bune, July 20, 1999.]

Before USB, setting up a scanner was an ugly

experience. Now, thanks to these smart sockets,

all you have to do is plug in the device, and

scans happen. [Home O fice Conmputing, February,

1999.]

| want automati on products that instantly

interact with all ny other smart products when |

plug theminto the ac outlet. [EDN, July 8,

1999. ]

The marks in the third-party registrations all consist of

two ternms, begin with the term SMART, and identify a
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vari ety of goods and services. Each registration is
ei ther on the Supplenmental Register, on the Principa
Regi st er under Section 2(f) of the Trademark Act, or
i ncludes a disclainmer of SMART.

Applicant contends that its mark is not nmerely
descriptive because it “is inventive or evokes a unique
commercial inpression”; that applicant’s mark “is the
unexpect ed conbi nation of the terns SMART and PLUG ; that

SMART “suggests sophisticated capabilities,” whereas
PLUG “as an electrical plug, refers to a conpletely
passi ve el ectrical conmponent ...[and] this conbination
evokes a uni que comercial inpression of incongruity.”
The test for determ ning whether a mark is nerely
descriptive is whether the involved termimmedi ately
conveys information concerning a quality, characteristic,
function, ingredient, attribute or feature of the product

or service in connection with which it is used, or
intended to be used. In re Engineering Systems Corp., 2
USPQ2d 1075 (TTAB 1986); In re Bright-Crest, Ltd., 204
USPQ 591 (TTAB 1979). It is not necessary, in order to
find a mark nerely descriptive, that the mark descri be
each feature of the goods or services, only that it
describe a single, significant quality, feature, etc. In

re Venture Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985).
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Further, it is well established that the determ nation of
mere descriptiveness nust be made not in the abstract or
on the basis of guesswork, but in relation to the goods
or services for which registration is sought, the context
in which the mark is used, and the inmpact that it is
likely to make on the average purchaser of such goods or
services.® In re Recovery, 196 USPQ 830 (TTAB 1977).

It is clear fromthe dictionary definition and the
goods as identified, and applicant does not dispute, that
the PLUG portion of applicant’s mark is nmerely
descriptive in connection with those goods.

It is equally clear that SMART is also nerely
descriptive in connection with the identified goods. In
addition to the dictionary definition of record, we take
judicial notice of the follow ng dictionary definitions
of “smart”:

Synonym for intelligent; in relation to software

or hardware, capable of processing information

typically beyond what is currently expected;®

and

Havi ng some conputational ability of its own[;]

smart devices usually contain their own
m cr oprocessor. ’

® Thus, applicant’s argunent that one cannot determi ne the goods from
the mere conbination of the two terns SMART PLUG i s not persuasive
because it does not enploy the correct |legal test.

® Mcrosoft Press Conputer Dictionary (2" ed. 1994).

7 Conputer Dictionary (3¢ ed. 1992).
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Based on the identification of goods, applicant’s plug
nmonitors vari ous aspects of voltage and “reads” the data
gathered to a personal conputer. Applicant’s software
converts the data read by the plug to a conputer readable
and di spl ayable form These goods are “smart” as that
termis defined and as used in the excerpted articles.
The term SMART PLUG sinply descri bes the nature of
applicant’s electrical plug; and SMART PLUG descri bes a
significant aspect of applicant’s software, nanely, that
it converts data gathered by the plug to conputer
readabl e and di splayable form See In re Cryonedi cal

Sci ences Inc., 32 USPQ2d 1377 (TTAB 1994) [ SMARTPROBE
hel d merely descriptive for cryosurgical probes having

el ectronic or mcroprocessor conponents due to neani ng of
“smart” as a conputer terni.

In conclusion, it is our view that, when applied to
applicant’s goods, the term SMART PROBE i nmedi ately
descri bes, wi thout conjecture or specul ation, the nature,
and a significant feature or function, of applicant’s
goods. Nothing requires the exercise of inmagination,
cogitation, mental processing or gathering of further
information in order for purchasers of and prospective

custonmers for applicant’s services to readily perceive
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the nmerely descriptive significance of the term SMART
PROBE as it pertains to applicant’s goods. W are not
convi nced otherwi se by applicant’s argunment that the
conbi nation of the two terns evokes a uni que commerci al
i npressi on or incongruity.

Deci sion: The refusal under Section 2(e)(1l) of the

Act is affirnmed.



