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Tirzah Abé Lowe of Knobbe, Martens, O son & Bear, LLP for
CurtCo Freedom Group, L.L.C.
Gven P. Stokols, Trademark Exam ning Attorney, Law Ofice
107 (Thomas Lanobne, Managi ng Attorney).
Bef ore Hanak, Wendel and Drost, Administrative Trademark
Judges.
Qpi nion by Drost, Admi nistrative Trademark Judge:
CurtCo Freedom Goup, L.L.C. (applicant) filed a

trademark application to register the mark SMALL BUSI NESS
COMPUTI NG & COVMUNI CATI ONS (typed draw ng) for “general

i nterest magazi nes regardi ng technol ogy needs for business

operators” in International C ass 16.EI

! Serial No. 75/625,495, filed January 22, 1999. Applicant
all eges a date of first use and a date of first use in comerce
of February 24, 1998.
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The Exam ning Attorney refused to register the mark on
the ground that the mark, when applied to the goods, is
nmerely descriptive. 15 U.S.C. § 1052(e)(1).

After the Exam ning Attorney nmade the refusal final,
applicant filed a notice of appeal. Both applicant and the
Exam ning Attorney have filed briefs, but applicant did not
request an oral hearing.

W affirmthe Exam ning Attorney’'s refusal to
register.

The Examining Attorney’s position is that the mark is
not regi strable because it is nmerely descriptive of the
subject matter of applicant’s magazi nes. The prior

Bl

Exam ning Attorney= submtted evidence from an | nternet
search to show that the terns “small business” and
"conputing and comruni cations” are comonly used,
descriptive terms. Wth this evidence, she determ ned that
“the juxtaposition of the terns in the present case will be
readi |y understood by purchasers to nmean conputing and
communi cations for small businesses.” First Ofice Action,

p. 2.

In response to this refusal, applicant submtted

definitions of the words “snmall,” *business,” “conputing,”

2 The current Exam ning Attorney was not the original Exanining
Attorney in this case.



Ser No. 75/625, 495

and “communi cations” to argue that the ternms “could have a
mul titude of neani ngs depending on the specific definition
of each word selected.” Applicant’s Response dated March
7, 2000, p. 3. After the Exam ning Attorney made the
refusal final, applicant appeal ed and argued that the term
“smal | business conputing & comruni cations” is not conmonly
used in the industry and the fact that the magazi ne reviews
conput er hardware and software and has a colum entitled
“Conmuni cati ons” does not nean that the mark is nerely
descriptive. Applicant concludes by arguing that consuners
nmust make a nental pause to deduce that the mark suggests
the subject matter of the goods.

In her Appeal Brief, the Exam ning Attorney refers to
applicant’s specinmen for support. First, she quotes the
Editor’s Note to show that the nagazine is marketed to
smal | busi ness owners and operators. “W are solely
concentrating on hel ping you, the owner of a smal
busi ness, use technology to run your conpany.” Next, she
| ooked at the magazine’s “Table of Contents.” She observed
that the contents of the magazine included “reviews, advice
and information about various software and conputer
har dwar e” and one of the sections of the magazi ne was

| abel ed “Conmuni cations.” Examning Attorney’s Brief, p.
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5. Wth this evidence, she concluded that the mark in its
entirety was nerely descriptive.

A mark is nerely descriptive if it imediately
describes the ingredients, qualities, or characteristics of
t he goods or services or if it conveys information
regardi ng a function, purpose, or use of the goods or

services. In re Abcor Devel opnent Corp., 588 F.2d 811, 200

USPQ 215, 217 (CCPA 1978). A termmay be held descriptive
even if it only describes one of the qualities or

properties of the goods or services. In re Gyulay, 820

F.2d 1216, 1217, 3 USPQ2d 1009, 1009 (Fed. G r. 1987). W
| ook at the mark in relation to the goods or services, and
not in the abstract, when we consider whether the mark is

descriptive. Abcor, 588 F.2d at 814, 200 USPQ at 218.

It is well settled that the title of a nagazine is
descriptive if it describes the contents of the magazi ne.

See, e.g., Inre Gacious Lady Services, Inc., 175 USPQ 380

(TTAB 1972) (“CREDI T CARD MARKETI NG nerely descriptive of
peri odi ¢ panphl et devoted to subjects of interest to those

engaged in credit card nerchandising field); In re N ppon

Kokan Kabushi ki Kai sha, 171 USPQ 63 (TTAB 1971) (“JAPAN

STEEL NOTES” nerely descriptive of magazine pertaining to

t he Japanese steel industry); In re Medical Digest, Inc.,

148 USPQ 148 (TTAB 1965) (“OB/ GYN DI GEST” is nerely
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descriptive of magazines in the field of obstetrics and
gynecol ogy).

In this case, the evidence of record supports the
Exam ning Attorney’s conclusion that the applicant’s nmark
is merely descriptive of its goods. First, the Exam ning
Attorney pointed out that the Editor’s Note (p. 12) clearly
i ndi cates the nmagazine is “concentrating solely in hel ping
you, the owner of a small business, use technology to run
your conpany.” Second, the subscription card for
applicant’s nagazine included with the magazi ne contains
t he phrase “Today’s conputing solutions for smnal
busi nesses.” Applicant’s ad for its own nmagazine (p. 29)
further enphasizes the descriptiveness of the terns “snal
busi ness” and “conputing.”

Computing technol ogy is providing small busi nesses
wi th an engi ne for grow h!

D d you know that ...
Over 80% of all small business are using conputers?

Smal | business is responsible for one quarter of al
system shi pnents (PCs/ not ebooks/ servers)?

One mllion small businesses will adopt networking
solutions this year?

Technol ogy enabl ed smal |l busi nesses are the nost
likely to experience 10% annual growt h?

Sour ce: | DC Smal | Busi ness Research, 1998
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Reach smal | busi ness owners and operators who have
enbraced conputing technol ogy to nmake their conpanies
grow smarter, faster and nore productive.

80% of SBC&C readers are owners of a snmll business

- They consider SBCC an inportant part of the
t echnol ogy deci si on maki ng process.

- The average reader spends 40 hours a week with
conputers — including 24 hours at hone or on the
road with conputers.

- They consider technology to be critical and
essential to their businesses.

- They are | oyal readers spending over one hour with
SBC&C each nont h.

- They keep their equipment up to date — 73% are
currently using the latest Pentium || processors.

Fromthis evidence and the Internet printouts, if
woul d be reasonable to assune that potential custoners wll
understand that that term“small business” refers to the
owners and operators of snmall businesses. The term *snal
busi ness” is commonly used, and consuners will not have
difficulty understanding the nmeaning of this term even

t hough applicant suggests otherwise (Brief, p. 3).

For exanple, the word “snmall” can nean little in size,
extent, or quantity. The word is also defined as
uni mportant or trivial. Further, the word “small” can

mean operating with limted resources or funds.
Finally, the word is defined as petty, nean, hunbled
and hum | i at ed.

The term “busi ness” has an especially broad
application. “Business” nay refer to one’s
occupation. In addition, the word neans trade or
commerce, Further, the termcan be defined as a
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commercial enterprise. Another neaning for the word

“busi ness” is volune of trade. Moreover, the termis

used to refer to comercial practice or policy.

Addi tionally, “business” is defined as one’s rightful

concern. Finally, the word neans “an affair or

matter.”

Despite applicant’s argunent that the term has many
nmeani ngs, the evidence denonstrates that prospective
custonmers will understand that the subject matter of the
magazine is directed to or of interest to the owners or
operators of small businesses as applicant itself states in
its advertising and Editor’s Note.

The sanme advertisenent (p. 29 of applicant’s magazi ne)
al so enphasi zes that the term “conputing” would al so be
understood to refer to the use of conputers in snal
busi nesses.

“Conputing technology is providing small businesses
wi th an engi ne of growth”

- “80%of all small business are using conputers”

“Reach smal | business owners and operators who have
enbraced conputing technol ogy.”

In addition, on its subscription postcard, applicant
describes its nmagazine with the sl ogan “Today’s conputing

solutions for snall businesses.” A review of the contents

of the mmgazi ne denonstrates that conputers and conputer-
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rel ated goods and services are a prom nent subject of
applicant’s magazi ne. Relevant articles include:
- Inocul ate Your Network
When it cones to conputer viruses, prevention is the
only cure.
- Future I npact
These five technol ogi es are changing the way we do
busi ness. Stay conpetitive by understandi ng
busi ness-t o- busi ness e-conmerce, open source
software .
- Your site
Keep your site free of hackers by follow ng these 10
st eps.
- The Networked Ofice

- Everything you al ways wanted to know ... About
dat abases.

- Buyer’s @uide
In-depth ratings and reviews of 19-inch nonitors and
net wor k managenent utility software.

The next question is whether “conmunications”
describes a feature of applicant’s magazi ne. The Exam ni ng
Attorney has already noted that the nmagazine features a
section entitled “Comuni cations.” The subject of that
section is “How to upgrade froma key systemto a |arger
fuller-featured PBX phone system” Qher articles in the
magazi ne i nvol ve comruni cati on i ssues and products,

i ncl udi ng:
- Cellular/wirel ess trends

- The future of faxing
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- Local phone conpanies and the | aw

- Future I npact
Mobi | e and speech technol ogy

In addition to communi cati ng by phone and fax, other
articles deal with network comruni cati ons and nobile
travelers. This evidence clearly supports the Exam ning
Attorney’s holding that the term *“comunications” is
descriptive of the subject matter of applicant’s nmagazi ne.

However, despite the fact that the terns “snal
busi ness,” “conputing” and “communi cations” are descriptive
of applicant’s magazine, it does not nean that when the
terms are conbined, they are still nerely descriptive. W
nmust consi der whet her the phrase SMALL BUSI NESS COMPUTI NG &
COVMUNI CATIONS is nerely descriptive. Applicant points to
the fact that the Exam ning Attorney did not introduce any
evi dence that anyone is using the exact phrase
descriptively. O course, this is not the test. The
absence of evidence that anyone else is using a term does
not prevent a finding that the termis descriptive. Inre

Hel ena Rubinstein, Inc., 410 F.2d 438, 441, 161 USPQ 606,

609 (CCPA 1969) (“Applicant’s long use of the wording, and
the fact that others have not used it up to this tinme, does

not make it any |less an apt description for the goods”).
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Here, there is nothing incongruous about the words
“smal | busi ness conputing & comuni cations” for a general
i nterest nagazine directed to snall busi ness owners and
operators dealing with conputers and comruni cati ons
technol ogy. The evidence from applicant’s nmagazi ne and the
Internet printouts show that the terns “conputing” or
“conputers” and “comruni cations” are the subject of
applicant’s magazi nes and are often used together.
Therefore, we conclude that, when all the terns are
conbi ned, they create a mark that is nerely descriptive of
the goods set forth in the application.

Deci sion: The Exam ning Attorney’s refusal to
regi ster the mark SMALL BUSI NESS COVPUTI NG &
COMMUNI CATI ONS on the ground that it is nerely descriptive
of applicant’s general interest nagazi nes regarding

t echnol ogy needs for business operators is affirned.
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