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Opinion by Bottorff, Adm nistrative Trademark Judge:

Appl i cant seeks registration on the Principal Register
of the mark FENWCK (in typed fornm) for “nmetal door
har dware, nanely, |ocks, |atches, handles, knobs and
levers,” in Gass 6. The Trademark Examining Attorney has

refused registration under Trademark Act Section 2(e)(4),

' Serial No. 75/620,714, filed January 14, 1999. The application
is based on intent-to-use, under Trademark Act Section 1(b), 15
U S.C. 81051(b).
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15 U.S.C. 81052(e)(4), on the ground that FENWCK is
primarily merely a surnane.

When the refusal was nmade final, applicant filed this
appeal. Applicant and the Trademark Exam ning Attorney
have filed main briefs on appeal. Applicant did not file a
reply brief, nor did applicant request an oral hearing. W
affirmthe refusal to register.

Atermis deened to be “primarily nmerely a surnane,”
and thus unregi strable under Trademark Act Section 2(e)(4),
if its primary significance to the purchasing public is
that of a surname. The initial burden is on the Ofice to
establish, prinma facie, that the matter sought to be
registered is primarily nerely a surnane. |If that prima
facie case is made by the Ofice, the burden then is on the
applicant to rebut that showing with evidence establishing
that the primary significance of the termis other than
that of a surnane. See In re Hutchinson Technol ogy Inc.,
852 F.2d 552, 7 USPQ2d 1490 (Fed. Cir. 1988).

I n support of the refusal, the Trademark Exam ning
Attorney has submtted evidence showing that 1,811
residential listings for FENWCK were retrieved froma
search of the PHONEDI SC PONERFI NDER USA ONE dat abase (4!'"
ed. 1998), a database which includes 115 mllion nanes,

addr esses and phone nunbers gathered from address lists and
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t el ephone directories. The first one hundred of these
[istings were printed out and nmade of record. The
Trademar k Exam ning Attorney al so has submtted excerpts of
the first fifty (of 38,153) stories retrieved fromthe
NEXI S dat abase in response to the search request FENW CK. 2
The designation appears in these excerpts nine tinmes as the
surnane of an individual or famly, and variously otherw se
as a street nane, the nanme of a high school, and the nane
of a town. Finally, the Trademark Exam ni ng Attorney has

subm tted an excerpt fromWbster’s Il New Riverside

Uni versity Dictionary (1994), showing that there is no

entry therein for FENW CK

Applicant has not submitted any evidence in support of
its opposition to the refusal of registration.® |nstead,
applicant argues that the 1,811 PHONEDI SC |istings for

FENW CK rmade of record by the Trademark Exam ning Attorney

2 Of the fifty printed excerpts, eighteen are derived from
articles appearing in newswire reports or in foreign
publications. |Inasnuch as the issue to be determined in this
case is the primary significance of the term FENWCK to
purchasers in the United States, and because those purchasers
cannot be deened to have been exposed to these (presumably
unpubl i shed) newswire reports or to articles fromforeign
publ i cations, we have given those ei ghteen excerpts no
consideration. Cf. TMEP 81211.02(b)(1)(listings fromforeign
t el ephone directories not probative evidence).

® Applicant asserts in its appeal brief that it has submitted
evidentiary materials with its brief, but no such materials are
attached to the brief. In any event, such materials would be
untinmely and entitled to no consideration. Trademark Rul e
2.142(d), 37 CFR §2.142(d).
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are but a “mnute ratio” of the 115 mllion total listings
in that database, and that the Trademark Exam ni ng Attorney
therefore has failed to nake out a prinma facie case that
FENWCK is primarily merely a surnane. Applicant also
argues that FENW CK woul d be perceived as a fanciful term
rather than a surname.*

We are not persuaded by applicant’s argunments. The
evi dence of record shows that there are 1,811 residential
listings under the surname FENWCK in the United States,
representing a substantial nunber of househol ds and persons
bearing that surname. Even if these FENWCK |istings
conprise only a small percentage of the total listings in
t he PHONEDI SC dat abase, we nonetheless find that they are
sufficiently numerous to establish that the purchasing
public would readily recogni ze the surnanme significance of
the term This evidence also | eads us to conclude, albeit
necessarily sonewhat subjectively, that FENW CK has nore
the “l ook and sound” of a surname than that of an arbitrary

or fanciful term Applicant has proffered no evidence, nor

* Applicant also argues that the Trademark Examining Attorney’s
refusal is inproper because FENWCK is “capabl e’ of functioning
as a trademark to distinguish applicant’s goods fromsimlar
goods of others. Such capability is not the issue to be
determined in this case, inasnuch as applicant seeks registration
on the Principal Register, not on the Suppl emental Register
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any reasoning, to support its contention that FENW CK woul d
i kely be perceived by purchasers to be a fanciful term

Li kewi se, there is no basis in the record for
concluding that this surnane significance of FENWCK i s not
its primary significance. The NEXI S evidence submtted by
the Trademark Exam ning Attorney shows that, in addition to
surname usage of FENWCK, there are streets or avenues
named “Fenwi ck” in Augusta, Georgia, Tanmpa, Florida, and
Menphi s, Tennessee, a “Fenw ck High School” in Gak Park,
I'l'linois and another in Mddletown, Chio, and a
nei ghbor hood or town in or near Charleston, South Carolina
call ed “Fenwi ck.” However, we agree with the Tradenmark
Exam ning Attorney’ s contention that these obscure
geogr aphi c uses of FENWCK are |likely to be perceived as
bei ng derived fromthe primary surname significance of the
term See In re Harris-Intertype Corporation, 518 F.2d
629, 186 USPQ 238 (CCPA 1975).

In short, we find that the Tradenmark Exam ning
Attorney has made the requisite prima facie show ng that
FENWCK is primarily nerely a surnane, and that applicant
has failed to rebut that showi ng by showi ng that the
primary significance of the termis other than that of a

sur nane. In view thereof, we conclude that the Section
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2(e)(4) refusal to register FENWCK on the Principal
Regi ster is proper.

Decision: The refusal to register is affirned.



