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Bef ore Qui nn, Hohein and Hairston, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

The Bl ack & Decker Corporation has filed an application
to register the term"PIVOI DRI VER' for a "cordl ess power
oper at ed screwdriver."EI

Regi stration has been finally refused under Section
2(e) (1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the basis
that, when used in connection with applicant's goods, the term

"PIVOT DRIVER' is nmerely descriptive of them

' Ser. No. 75/617,396, filed on January 8, 1999, which is based on an
al l egation of a bona fide intention to use the term"PIVOTl DRI VER' in
commerce. The word "DRIVER' is disclained.
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Appl i cant has appealed. Briefs have been fiIed,E]but
an oral hearing was not requested. W affirmthe refusal to
regi ster.

It is well settled that a termis considered to be
nerely descriptive of goods or services, wthin the neaning of
Section 2(e)(1) of the Trademark Act, if it imedi ately descri bes
an ingredient, quality, characteristic or feature thereof or if
it directly conveys information regarding the nature, function,
pur pose or use of the goods or services. See In re Abcor
Devel opnment Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA
1978). It is not necessary that a termdescribe all of the
properties or functions of the goods or services in order for it
to be considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea
about them Moreover, whether a termis nerely descriptive is
determ ned not in the abstract but in relation to the goods or
services for which registration is sought, the context in which
it is being used on or in connection with those goods or services
and the possible significance that the term would have to the
aver age purchaser of the goods or services because of the manner
of its use. See In re Bright-Crest, Ltd., 204 USPQ 591, 593
(TTAB 1979). Consequently, "[w hether consuners could guess what

the product [or service] is fromconsideration of the mark al one

Z Applicant, for the first tinme with its brief, has submitted as
addi ti onal evidence printouts of several pages fromits website and
those of sone of its conpetitors. Wile such evidence is technically
untinely under Trademark Rule 2.142(d), the Exam ning Attorney has not
obj ected thereto on such ground and has instead treated the evidence
as formng part of the record herein. Accordingly, the additional

evi dence furnished by applicant with its brief has been consi dered.
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is not the test.” In re American Geetings Corp., 226 USPQ 365,
366 (TTAB 1985).

Applicant, pointing to an ad for its cordl ess power
operated screwdriver on its website as well as to advertising by
its related conpany and that of several of its conpetitors for
such goods on their websites, "submts that its mark is
suggestive," arguing that:

The mark PIVOT DRI VER does not inmediately

inpart the know edge necessary to categorize

it as descriptive. In fact, the term Pl VOT

DRI VER i s an incongruous and odd way to

"descri be" the underlying screwdriver. The

"oddity" of the phrase is confirnmed by the

fact that in an industry where tools are

adjustable with nulti-function features, the

term PIVOT is not used to describe

mer chandi se simlar to the underlying

product. Applicant submts that the mark

PI VOT DRI VER carries with it a sufficient

m ni mum of fanciful ness to categorize it as

suggestive. The mark is a "short, snappy"

way to suggest the advantageous

characteristics of an adjustable, two-

positioned powered screwdriver.

In particular, applicant notes that its product "offers two
potential nodes of operations: in line grip for standard
application; and pistol grip for hard to reach places."”

Appl i cant consequently maintains that while "[t]he term ' pivot’
as used by Applicant in relation to the underlying tool suggests
the adjustable nature of the tool," such term "does not

i mredi ately describe the underlying tool." Accordingly, because
"[t]he consuner is required to exert a bit of inmagination to
determ ne the exact nature of the goods,"” applicant contends that
the term"PIVOT DRI VER' does not nerely describe the adjustable

feature of its cordl ess power operated screwdriver.
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The Exam ning Attorney, relying in part on definitions

of record from The Anerican Heritage Dictionary of the English

Language (3rd ed. 1992), asserts on the other hand that the term
"PIVOT DRIVER' is nerely descriptive of a feature of applicant's
goods. Contending, specifically, that "[t]he terns PIVOl and

DRI VER are both highly descriptive of the [applicant's] goods,"
the Exam ning Attorney reasons that (footnotes omtted; bold type
in original):

The applicant's goods are adjustabl e,
t wo- posi tion cordl ess power operated
screwdrivers. The nature of the goods is
such that the end of the screwdriver opposite
t he handl e rotates between two positions.
The screwdriver locks in a straight position
and at an angle for "hard to reach pl aces.™
PIVOT is defined as, ["a] short rod or shaft
on which a related part rotates or swings.["]
The applicant's screwdriver is shaped like a
short rod, and the adjustable end rotates, or
Pl VOTs between two positions. A DRIVER is
defined as, ["a] tool, such as a screwdriver
or hammer, that is used for inparting a
forceful pressure on another object.["] The
applicant's goods are DRI VERs that PIVOI, or
PI VOT DRI VERs.

As further support for his position, the Exam ning
Attorney points out that he found and made of record 12 stories
froma search of the "NEXIS" conputerized database which utilize
"the term PIVOT to describe screwdrivers." A representative
sanpl e of the pertinent excerpts fromsuch stories is set forth
bel ow (enphasi s added):

"Bl ack & Decker |aunched a 14.4-volt

cordless circular sawin its Firestormline,

pl us a uni que two-position pivot driver that

permts drilling at an angle for hard-to-

reach spots.” -- Discount Store News,
Sept enber 6, 1999;
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"Cordl ess screwdrivers have pretty much
been replaced on nost tool shelves by
drill/drivers--nore powerful cordless tools
that serve as a drill as well as a
screwdriver.

But Bl ack and Decker's new pivot driver
is worth making sone roomfor, especially if
you nostly use your drill/driver to drive
SCrews.

Making this tool unique is the pivot, of
course. You can use it either for in-line
jobs, or lock it into the pistol grip
position for work in tight areas.” --
Detroit News, August 21, 1999;

"Robot | awn nowers, tape neasures that
don't bend or twi st, screw drivers that pivot
and portabl e power sources that can run snal
appl i ances during blackouts will soon be in
stores to entice honmeowners.

Eri c Endel, hardware buyer for the Arny
and Air Force Exchange Service in Dallas, was
fasci nated by Bl ack and Decker's pivoting
cordl ess screw driver, which has been on the
mar ket for six nonths." -- WAshi ngton
Ti nes, August 19, 1999;

"Tape neasures that don't bend or tw st,
screwdrivers that pivot, giant turtles that
nmow t he | awn and rechargeabl e generators to
use during power outages.

Eri c Endel, hardware buyer for the Arny
and Air Force Exchange Service in Dallas, was
fasci nated by Bl ack and Decker's pivoting
cordl ess screw driver, which has been on the
mar ket for six nonths."” -- Chicago Tribune,
August 18, 1999 (with caption to a photograph
reading, in part: "Brenda Holland ... shows
Arthur Carroll ... how the Black and Decker
pi vot screwdriver works at the National
Har dwar e Show at McCorm ck Pl ace.");

"There's a new pivot cordl ess
screwdriver that rotates and locks in two
positions for driving screws under counter
tops, behind sinks and nore."” Virginian-
Pilot (Norfolk, Va.), June 13, 1999;
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"Bl ack & Decker is comng out with a new
cordl ess screwdriver that can pivot to work
in hard-to-reach pl aces.

Called the Pivot Driver Two Position
Cordl ess Screwdriver, it is especially good
at driving screws in tight areas next to
wal I s, under countertops and in simlar
si tuations.

The Pivot Driver has a suggested retai
price of $35.99. |It's available through hone
centers and hardware stores.” -- Augusta
(&.) Chronicle, June 6, 1999; and

"Through the years, Neff added to his
stable of inventions. He invented a
screwdriver with pivoting handle for greater
torque ...." -- Gncinnati Enquirer
(Decenber 15, 1996);

In addition, the Exam ning Attorney has nmade of record
an illustration fromapplicant's website of its "Pivot DriverQd"
product, as shown at left below, while applicant has submtted a
reproduction of its "PivotDriverd" product, as depicted at right

bel ow, which appears in a different section of its website.

Both illustrations plainly denonstrate that a significant feature

of the kind of cordl ess power operated screwdriver offered by

applicant under the term"PIVOT DRIVER' is a pivot which is

centrally | ocated between the head and handl e of such a driver.
Upon careful consideration of the argunents and

evi dence presented, we agree with the Exam ning Attorney that, in

light of the dictionary definitions, "NEXI S" story excerpts, and
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website ads and illustrations, the term"PlIVOT DR VER'

i mredi ately describes, w thout speculation or conjecture, a
significant feature of applicant's cordless power operated
screwdriver, nanely, that the product is a driver with a pivot.E
It is precisely the versatility provided by the pivot feature of
applicant's screwdriver which enables it to adjust, unlike a
driver without a pivoting handle, so as to operate in two
different nodes: an in-line grip for standard applications and a
hi nged or pistol grip for confined or other hard to reach pl aces.
A screwdriver with such a feature is aptly described as a "PlIVOT
DRI VER' and there is nothing in the termwhich is incongruous or
ot herwi se odd. No inmagination, cogitation or nental gymnastics
is required in order for consuners to readily understand that the
term " Pl VOT DRI VER' designates a driver wwth a pivot, a feature
which is plainly integral to the utility and commercial appeal of
applicant's pivoting screwdriver.

The fact, noreover, that applicant intends to be or
presently is the first and only user, anong its conpetitors, of
the term"PIVOT DRI VER' in connection with a cordl ess power
operated screwdriver does not, as correctly noted by the
Exam ning Attorney, justify registration when, as here, such term
projects a nerely descriptive significance. See, e.d., Inre

I nternational Gane Technology Inc., 1 USPQ@d 1587, 1589 (TTAB

° W observe, in this regard, that only one of the "NEXIS" story
excerpts even arguably utilizes the term"PlI VOl DRI VER, " by
capitalizing the initial letters of such term in the nmanner of a
reference thereto as applicant's mark. All the other references to
the term"PIVOT DRI VER' clearly use such term or mnor variations
t hereof (e.g., "pivot screwdriver," "pivot cordl ess screwdriver,"”
"pivoting cordless screw driver," etc.), in a descriptive context.
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1986); In re National Shooting Sports Foundation, Inc., 219 USPQ
1018, 1020 (TTAB 1983); and In re Pharmaceutical |nnovations,
Inc., 217 USPQ 365, 367 (TTAB 1983). |In addition, as a final
consideration, it is pointed out even if other ternms or phrases
exi st by which applicant's conpetitors may equal ly descri be

pi voting screwdrivers, such would not prevent the term"PI VOl
DRI VER' from being nerely descriptive of applicant's product.
See, e.qg., Roselux Chem cal Co., Inc. v. Parsons Ammonia Co.,
Inc., 299 F.2d 855, 132 USPQ 627, 632 (CCPA 1962).

Accordi ngly, because the term"PI VOl DRI VER' conveys
forthwith a significant feature of applicant's cordl ess power
operated screwdriver, it is nerely descriptive thereof wthin the
meani ng of the statute.

Deci sion: The refusal under Section 2(e)(1l) is

af firned.
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