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Before C ssel, Bucher and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademar k Judge:

Manhattan Scientifics, Inc. seeks to register the mark
HOCKADAY FUEL CELL (with the words “FUEL CELL” discl ai med
apart fromthe mark as shown) for goods identified after
anmendnment as “fuel cells and fuel cell tanks for producing
el ectrical energy; fuel cell chem cal fuel provided as a

unit with the foregoing,” in International Cass 9.!

1 Application Serial No. 75/580,055, filed Cctober 30, 1998,
based upon a claimthat applicant possesses a bona fide intention

to use the mark in conmerce, under Section 1(b) of the Trademark
Act, 15 U S.C. 81051(b).
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The Trademark Exam ning Attorney has refused
regi stration under Section 2(e)(4) of the Trademark Act, 15
U S C 81052(e)(4), on the ground that applicant’s mark is
primarily merely a surnane.

When the refusal to register was nade final, applicant
appeal ed. Applicant and the Trademark Exam ning Attorney
have filed briefs and applicant has filed a reply brief.
Applicant did not request an oral hearing.

We affirmthe refusal to register.

I n support of her surnane refusal, the Trademark
Exam ni ng Attorney has made of record the results of her
search of a database containing over 115 mllion nanes,
finding 778 “Hockaday” surnane |istings from PHONEDH SC
POAERFI NDER USA ONE 1998 (4'" ed.), as well as a page from
Merriam Webster’s Collegiate Dictionary (10'" ed.) 1998,
showing that there is no listing of the term “Hockaday” in
that dictionary. Along with the refusal to register, the
Trademar k Exam ning Attorney made of record excerpts from
t he LEXI S/ NEXI S& dat abase of periodical publications. The
representative results of the search of that database show

t hat HOCKADAY is the surnane of a variety of individuals.

The record al so shows fromrepeated entries that it is the



Serial No. 75/580, 055

name of a funeral honme and a school.? Finally, the
Trademark Exam ning Attorney submitted the results of a
search of the U S. Census Bureau' s surnane database.
Appl i cant argues that the Trademark Exam ning Attorney
has failed to establish a prima facie surnane case.
Applicant challenges the Trademark Exam ning Attorney’s
PHONEDI SC evi dence on the ground that the quantum of
evi dence submtted by the Exam ning Attorney is
i ndeterm nate of the primary significance of the termto
purchasers. Applicant asserts that “Hockaday” is a common
English | anguage word. |In support of its position,
applicant has submitted a dictionary entry from Wbster’s
Third New International Dictionary (1981), where “hock day”
is defined as “the second Tuesday after Easter cel ebrated
in Engl and before the 18" century.” Applicant al so argues
that the Trademark Exam ning Attorney has inproperly
di ssected the mark rather than looking at the mark inits

entirety.

2 W note in this regard that surnames are routinely used as
key parts of the nanmes of businesses, schools and so forth,

i ndicating the surnames of the people for whomthey are named.
See Harris-Intertype, supra;, In re Chanpion |International Corp.
229 USPQ 550, 551 (TTAB 1985). dven that it is a common
practice to name enterprises after individuals, it would be
surprising if these institutions did not also trace the origin of
t hese nanes to the surname of an entrepreneur, educator, et al

3
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The sole issue before us in this appeal is whether the
mar k applicant intends to use, HOCKADAY FUEL CELL, is
primarily nmerely a surnane within the nmeani ng of Section
2(e)(4) of the Lanham Act. The test for determ ning
whether a mark is primarily nmerely a surnane is the primary
significance of the mark to the purchasing public. See In

re Hutchinson Technol ogy Inc., 852 F.2d 552, 554, 7 UPQd

1490, 1492 (Fed. Gr. 1988), citing In re Kahan & Wi sz

Jewel ry Mg. Corp., 508 F.2d 831, 184 USPQ 421 (CCPA 1975):

In re Harris-Intertype Corp., 518 F.2d 629, 186 USPQ 238

(CCPA 1975); and In re BDH Two, Inc., 26 USPQ2d 1556 (TTAB

1993). The initial burden is on the Tradenmark Exam ning
Attorney to establish a prima facie case that a mark is

primarily nerely a surnane. See In re Etablissenents Darty

et Fils, 759 F.2d 15, 16, 225 USPQ 652, 653 (Fed. G
1985). After the Tradenmark Exam ning Attorney establishes
a prima facie case, the burden shifts to the applicant to
rebut this finding.

The Board, in the past, has considered severa
different factors in nmaking a surnanme determ nation under
Section 2(e)(4): (i) the degree of surnane rareness; (ii)
whet her anyone connected with applicant has the surnang;
(ii1) whether the term has any recogni zed neani ng ot her

than that of a surnanme; and (iv) the structure and

4
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pronunci ation or “look and sound” of the surnane. Inr

Bent hi n Managenent GrbH, 37 USPQ2d 1332 (TTAB 1995).

There is no doubt that the Trademark Exam ni ng
Attorney has nmet her initial burden of establishing that
“Hockaday” woul d be perceived by consuners as primarily
nmerely a surname. |In particular, the Trademark Exam ni ng
Attorney has cited al nost eight hundred HOCKADAY surnane
references fromthe PHONEDI SC dat abase, al ong w th proof
that the word “Hockaday” does not appear in an English-
| anguage dictionary. The Court of Appeals for the Federal
Crcuit has held that this type of evidence is sufficient

to establish a prima faci e surnanme case. See Hut chi nson

Technol ogy, 852 F.2d at 554, 7 USPQR2d at 1492; Darty, 759

F.2d at 16, 225 USPQ at 653; see also 2 J. Thomas MCart hy,
McCARTHY ON TRADEMARKS AND UNFAIR COMVPETI TION, §13.30, p. 13-50 (4'"
ed. 1999).

The Trademark Exam ning Attorney’s PHONEDI SC evi dence
is collected fromtel ephone directories and address books
across the country. There is no nagic nunber of directory
listings required to establish a prim facie surnane case.

In re Cazes, 21 USPQd 1796, 1797 (TTAB 1991); In re

| ndustrie Pirelli Societa per Azioni, 9 USPQR2d 1564, 1566

(TTAB 1988), aff’d unpublished decision, No. 89-1231 (Fed.

Cr. 1989). It is reasonable to conclude fromthese
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subm ssi ons that HOCKADAY, while obviously not as common as
sonme ot her surnanes, has had neasurabl e public exposure.?
Even i f HOCKADAY is an uncommobn surnane, it is by no neans
a decidedly rare surnane.* From al nost ei ght hundred
HOCKADAY surnane references in the PHONED SC dat abase, we
concl ude that HOCKADAY is a surnanme even if there are
relatively few people in the United States having this
nane.

Appl i cant dism sses the hundreds of listings fromthe
PHONEDI SC dat abase as representing “l ess than seven in one
mllion” fromanong the Anerican popul ation. However, we
find this “percentage-of-the-entire-popul ation” argunent to
be a hollow reed. The rich diversity of surnanes in this

country is anply reflected in the PHONEDI SC conput er

3 To the extent applicant contends that HOCKADAY is an
uncomon surnane, we woul d point out that even uncomon surnanes
may not be registrable on the Principal Register. See Industrie
Pirelli, 9 USP@d at 1566.

4 This evidence is far nore significant than the nunber of
listings presented in other cases where the surname has been
categorized as “rare.” See e.g. Kahan & Wisz, 508 F.2d at 832,
184 USPQ at 422 (six DUCHARME surnamne tel ephone directory
listings); In re Sava Research Corp., 32 USPQ2d 1380 (TTAB

1994) (one hundred SAVA surnane tel ephone directory listings);
Bent hi n Managenent, 37 USPQ2d at 1333 (one hundred BENTH N
surnane tel ephone directory listings); Inre Garan, Inc., 3
USPQ@d 1537 (TTAB 1987) (si x GARAN t el ephone directory |istings
and one NEXIS listing). This is one of four factors. Hence, the
guant um of PHONEDI SC evi dence that may be persuasive for finding
surnanme significance in one case may be insufficient in another

because of differences in the surnanes thensel ves and/ or
consi deration of the other relevant surnane factors. Darty,

supr a.
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dat abase evidence. |If one were to take a statistical
nmeasurenent of this database for common nanes |ike “Smth”
or “Johnson,” each would constitute a relatively smal
fraction of the total database content.

As to the second Benthin factor, the Trademark
Exam ni ng Attorney has denonstrated from applicant’s own
Wb page that “Robert G Hockaday, inventor of the Mcro
Fuel Cell O, incorporated Energy Rel ated Devices in 1997 in
order to facilitate the devel opnent of his mcro fuel cel
i dea..” The text goes on to show that applicant has entered
into an exclusive contract with M. Hockaday’ s ERD
corporation and that M. Hockaday is now the |argest single
shar ehol der of applicant. Hence, that soneone having the
surnanme Hockaday is behind this critical fuel cel
t echnol ogy and continues to be associated with applicant
supports the position of the Trademark Exam ning Attorney
that menbers of the public will recognize this termas a
sur name.

In weighing the third Benthin factor, we note
applicant’s contention that “Hockaday” has recogni zed
meani ngs ot her than that of a surnanme. However, as
correctly pointed out by the Trademark Exani ning Attorney,

because this entry was an exhibit attached to applicant’s
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appeal brief, its subm ssion was nanifestly untinmely. The
record must be conplete prior to the tine of the appeal.

See 37 CFR 2.142(d); Inre Smth and Mehaffey, 31 USPQd

1531, 1532 (TTAB 1994). Accordingly, we have not
considered this evidence in reaching our decision. W
hasten to add that even if we were to consider this

subm ssion, it would not change the result herein. The
only entries submtted by applicant to support this
contention shows a different term “hock day.” The Benthin
deci sion and our primary review ng court clearly require

t hat ot her nmeani ngs be “recogni zed” by a significant nunber

of people. See Harris-Intertype, supra; Benthin

Managenent, supra. Because applicant has actually found a

different word, even if we considered this subm ssion, it
coul d not possibly rebut the Trademark Exam ning Attorney’s
prima facie surname case.

As to the fourth Benthin factor, contrary to
applicant’s contention, it is the view of the Board that
HOCKADAY has the structure and pronunci ati on of a surnane,
not of an arbitrary designation. See Garan, 3 USPQ2d at

1538; Industrie Pirelli, 9 USPQ2d at 1566. In fact,

judging this matter sinply by its | ook and feel, HOCKADAY

seens to fit the archetype of British surnames, such as

Hol | i day, Hol | aday, Canaday, Faraday, Doubl eday, et al

8
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Finally, as noted earlier, the entirety of the mark
sought to be registered is HOCKADAY FUEL CELL. W nust
consi der what the purchasing public would think when
confronted with this mark as a whole.® The entire record
herein, beginning with the identification of goods, shows
that “Fuel Cell” is a generic designation for these goods,
and applicant has correctly agreed to disclaimthis term
The term “Fuel Cell” adds nothing to the registrability of
a mark applied to fuel cells, fuel cell tanks and fuel cel
chem cal fuels. Hence, when placing a surnane in front of
a generic designation for the goods, the primary
significance of the resulting conposite is still nerely

that of a surname. See In re Pickett Hotel Co., 229 USPQ

760 (TTAB 1986).
Deci sion: The refusal to register the mark HOCKADAY

FUEL CELL under Section 2(e)(4) is affirned.

s In re Standard El ektrik Lorenz Aktiengesellschaft, 371 F.2d
870, 873, 152 USPQ 563, 566 (CCPA 1967).
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