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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Dani el Brotman has filed two applications to register the
mar Kk URBAN RHYTHM one for "nmusic entertainnment in the nature of
live nusi cal perfornance"E]and the other for "sound recordings,

nanmel y conpact discs and audi o cassettes, featuring nusica

! Serial No. 75/574,820, filed October 21, 1998, all egi ng dat es of
first use and first use in commerce in March 1993.
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Bl

per f or mance. "

Regi stration has been finally refused under Section 2(e)(1)
of the Trademark Act on the ground that applicant's mark is
nerely descriptive of applicant's goods and servi ces.

When the refusal was made final, applicant appeal ed.
Appl i cant and the Exam ning Attorney have filed briefs.EI An or al
heari ng was not requested. Because the issues in these two
applications are substantially the sane, the appeal s have been
consolidated and are being treated in a single decision.

The Exam ning Attorney argues that URBAN RHYTHM i s
descriptive of a particular genre or style of nusic, such as
jazz, blues, rock or rap, as well as "a particular sound or
rhythmi incorporated in such nusic, i.e., that urban rhythm beats
are characteristic of such nusic. |n support of her position,

t he Exam ning Attorney has made of record nunerous excerpts from
the NEXI S dat abase and printouts from several Internet websites
containing references to "urban rhythm or "urban rhythns."

Applicant argues, based on dictionary definitions for the
i ndi vidual words "urban" and "rhythm" that the two words when

conbi ned "do not have any discerni ble nmeaning" and that unlike

2 Serial No. 75/576,365, filed Cctober 23, 1998, alleging a bona fide
intention to use the mark in comer ce.

3 Applicant filed a reply brief only in connection wth application
Serial No. 75/574,820.
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the style of nmusic known as, for exanple, "rhythm and bl ues" the
evi dence does not reflect any particul ar species, style, type or
sound of music called "urban rhythm" According to applicant,
t he evi dence does not show that "urban rhythm is commonly used
as a description of nusic but only that the terns "urban" and
"rhythm' appear often in the press. Applicant points out that
none of the articles which do refer to "urban rhythnt explain
what is actually neant by "urban rhythm' or convey a clear sense
of what it is. Applicant maintains that, in fact, "urban rhythn
has no particular or fixed nmeaning but rather neans basically
what ever the speaker wants it to nean. While acknow edgi ng that
"[1]t may be that such a neaning will energe in the future”
applicant believes that "this has not yet happened.™

Atermis nerely descriptive within the nmeaning of Section
2(e)(1) if it imediately conveys know edge of the ingredients,
qualities, or characteristics of the goods or services with which
it is used. Inre Gyulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed.
Cir. 1987). Moreover, the question of whether a particular term
is nerely descriptive nust be determ ned not in the abstract, but
inrelation to the goods or services for which registration is
sought, the context in which the termis used, and the possible
significance that the termis likely to have to the average

purchaser as he encounters the goods or services in the
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mar ket pl ace. See In re Engineering Systens Corp., 2 USPQ@d 1075
(TTAB 1986).

W agree with the Exam ning Attorney that the term URBAN
RHYTHM when used in connection with nusical performances and
sound recordings directly conveys information about the type of
the nmusic performed and recorded by applicant, clearly a
significant aspect of both the goods and the services.EI

It is clear that "urban rhythm' is a coined phrase and that
it has only recently becone part of the nusic vernacular. Thus,
it is not surprising that the conventional dictionary nmeani ngs of
t he individual words "urban” and "rhythni would not support the
descriptive neaning of the phrase as a whole. However, the NEXI S
and Internet references made of record by the Exam ning Attorney
clearly denonstrate that a type of nusic is referred to as "urban
rhythm" Exanples of the articles taken fromthe NEXI S database
are reproduced bel ow (enphasi s added):

In fact, his cutting edge sound and style, birthed in

straight-ahead jazz, soaked in urban rhythm bop, hip-hop

and saturated with street-beat poetry, is like no other

com ng together of those potent, often denigrated genres.

New Yor k Amst erdam News. (Septenber 30, 1995).

The Yel |l owj ackets (contenporary jazz), Rick Braun (snooth-

jazz trunpeter), Eric Marienthal (alto sax in the Cannonbal
Adderly tradition), The Phil Wods Quintet (saxophone-based)

4 \Wet her the term may have some neaning in other "non-nusical”
contexts does not change its descriptive connotation in relation to the
identified goods and services.
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and Liquid Soul (urban rhythm funk, acid jazz). The

Florida Times-Union (Jacksonville, FL). (Septenber 2,

1999); and in a related story:
The boundary-busting group fearl essly m xes urban
rhythm funk, acid jazz with inpeccabl e nusicianship to
create a contagious sound that's bringing jazz back to
the dance floor. The Florida Tinmes-Union (Jacksonville,
FL). (Novenber 7, 1999).

Garth Trinidad, host of the weeknight KCRW 89.9-FM show
Chocol ate City--officially billed as a "snooth, creany m X
of urban rhythm and soul "--hosts a new Friday night C ub
downstairs in the cabaret at Luna Park, with a rotating host
of DJs.... New Tinmes Los Angeles. (July 15, 1999).

WWF is known for its eclectic progranmng, all the way from
bl uegrass to punk rock. At first Kwas slated to do a

rhyt hm and- bl ues, reggae show. "Then the station nmanager
asked what ny favorite formof nmusic was. O course | said
hip hop" - the latest style in urban rhythmnnusic. St.
Petersburg Tinmes. (February 21, 1988).

Macl saac drives fussy purists crazy with his irreverent
nmusi cal hybridization - the 21-year-old Cape Breton
fiddler's nusic is based in traditional reels and jigs, but
it's expanded to include rock and urban rhythm el enents.
The Denver Post. (June 21, 1997).

Headi ng of f m dcareer fatigue at the pass, Ml Il encanp shook
things up for his 14'" and | atest al bum "M. Happy Go Lucky"
(Mercury Records). He invited New York dance club disc
jockey and rem x wi zard Juni or Vasquez to help produce a

bat ch of new songs replete with processed urban rhythm
tracks and thick, repetitive beats. The Atlanta Journal and
Constitution. (Septenber 22, 1996);

The foll ow ng excerpts fromthird-party Internet websites

further illustrate the descriptive neaning of "urban rhythnf in

the nusic field (enphasis added):

Toronto feels the Rhythm From Wednesday, August 26 -

Sat urday, August 29, 1998, the JVC Urban Rhythm Festi val
(formerly the JVC Acid Jazz Groove Festival) continues the
exploration of jazz vibes in the urban rhythm including
street soul, jazz funk, spoken word, hip hop, dub, drumn’
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bass, Latin, house, world and everything in between. Urban
Rhyt hm Musi cal Festival web page.

And Now For Sonething Conpletely Different...1998 in
Review...Mrricone's literate New Romantic choral es couple
Wi th urban rhythmtracks proved that there is fertile ground
here for any conposer willing to acknow edge that rap styles
and el ectronic grooves are good for nore than the pseudo-
terrorization of WASP audi ences. Film Score Monthly (The

Onl i ne Magazine of Mdtion Picture and Tel evi sion Misic
Appr eci ati on) web page.

The evidence shows that "urban rhythm' is used to identify a
particular formor style of nusic in nuch the sane way as "rock,"
"hip hop,"” and "rhythm and blues” are used in those articles to
refer to other nore or less famliar types of contenporary nusic.
It is not especially inportant that the termis not defined in
those references or that the particular characteristics of the
nmusi ¢ are not explained or reveal ed. Applicant would not dispute
that, for exanple, "hip hop” and "alternative rock” are
recogni zed types of nmusic (brief p.5). Yet those terns, while
mentioned in sone of the identified stories, are not specifically
defined either. The point is that the issue is not whether the
general public has a precise, well-defined understanding of the
el ements of "urban rhythm' nusic, or know edge of, for exanple,
its structure, type of rhythmor chord progressions. In fact,
the general public's understanding of the termis not even
particularly relevant. The inportant consideration is whether

the term has a descriptive nmeaning to the segnment of the public
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who will be purchasing applicant's goods and services. See In re
Nort hl and Al um num Prods., Inc., 777 F.2d 1556, 1559, 227 USPQ
961, 963 (Fed. Cir. 1985).

It seens clear that the cited NEXIS and Internet articles
are directed to a specialized audience, that is, those
i ndi vidual s who are already famliar wth or know edgeabl e about
zydeco, hip hop, urban rhythmor the other nusic forns identified
in those articles, and who would therefore not require any formal
definition of those terms.EI The rel evant purchasers of
applicant's recordings and patrons of applicant's concerts wll
simlarly recognize the neaning of URBAN RHYTHM in relation to
t hose goods and servi ces and understand (or assune) that
applicant is providing performnces and sound recordi ngs of
"urban rhyt hnt rrusic.EI

In view of the foregoing, we find that URBAN RHYTHM when

used in connection with applicant's recordi ngs and performances,

It is for this reason that the relevant public wll understand that
the stories referring to an "urban rhythmtrack” or "urban rhythm
section" of a band nerely identifies the type of nusic performed on
those tracks or by that section of the band.

® VW note applicant's claimthat none of the evidence describes the
particul ar music produced by applicant. However, the descriptiveness
of a mark is determined on the basis of the identification of goods and
services rather on the type of nusic or sound actually perfornmed or
recorded. In the absence of any such restriction, it is presuned that
applicant is performng and recording the type of nusic named in the
mark. See, e.g., In re Associated Theatre O ubs Co., 9 USPQd 1660
(TTAB 1988).
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woul d be readily understood by rel evant purchasers to describe a
significant characteristic of those goods and services.
Decision: The refusal to register in each application is

af firnmed.



