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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Tradenmark Trial and Appeal Board

In re Bettor Technol ogy, |nc.

Serial No. 75/489, 177

Francis E. McDonnell, Esq. for Bettor Technol ogy, Inc.

Darl ene D. Bull ock, Tradenmark Exam ning Attorney, Law
Ofice 111 (Craig Tayl or, Managi ng Attorney).

Bef ore Hohei n, Chapman and Wendel, Adm nistrative Trademark
Judges.

Opi ni on by Chapman, Adm nistrative Tradenark Judge:

An application has been filed by Bettor Technol ogy,
Inc. to register on the Principal Register the mark THE
RACI NG NETWORK for the follow ng services, as anmended:
“audi o, data and vi deo tel econmuni cati ons services, nanely,
the di ssem nation of audio, data and vi deo prograns
featuring horse racing, dog racing and ot her sports events
over television, satellite and other audio and video nedia
and over a global conmputer network” in International C ass
38; and “entertai nment services, nanely, the production of

audi o, data and video prograns featuring horse racing, dog
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raci ng and ot her sports events for dissem nation over
television, satellite and other audio and video nedia and
over a global conputer network” in International C ass 41.1

Cting Section 2(e)(1) of the Trademark Act, 15 U S.C
81052(e) (1), the Exam ning Attorney has finally refused
regi stration for both classes of services on the ground
that when applicant’s mark is used in connection with the
services identified in the application, it is nerely
descri ptive thereof.

Appl i cant has appeal ed, and both applicant and the
Exam ning Attorney have filed briefs. Applicant did not
request an oral hearing.

The test for determ ning whether a mark is nerely
descriptive under Section 2(e)(1l) of the Trademark Act is
whet her the termimedi ately conveys information concerning
a significant quality, characteristic, function,
ingredient, attribute or feature of the product or service
in connection with which it is used or is intended to be
used. See In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978); In re Venture Associ ates, 226 USPQ

285 (TTAB 1985); and In re Bright-Crest, Ltd., 204 USPQ 591

! Application Serial No. 75/489, 177, filed May 21, 1998, based on
applicant’s assertion of a bona fide intention to use the mark in
conmerce. As part of applicant’s response to the first Ofice
action refusing registration of the mark as nerely descriptive,
appl i cant disclained the term*“racing.”
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(TTAB 1979). The determ nation of nere descriptiveness
must be made, not in the abstract, but rather in relation
to the goods or services for which registration is sought,
the context in which the termor phrase is being or will be
used on or in connection with those goods or services, and
the inpact that it is likely to nake on the average
purchaser of such goods or services. See In re
Consolidated G gar Co., 35 USPQ@d 1290 (TTAB 1995); and In
re Pennzoil Products Co., 20 USPQ2d 1753 (TTAB 1991). That
is, the question is not whether soneone presented with only
the mark coul d guess what the goods or services are.
Rat her, the question is whether soneone who knows what the
goods or services are will understand the mark to convey
informati on about them See In re Honme Buil ders
Associ ation of Geenville, 18 USPQ2d 1313 (TTAB 1990); and
In re American Greetings Corp., 226 USPQ 365 (TTAB 1985).
The Exami ning Attorney argues that the phrase “THE
RACI NG NETWORK” describes a significant feature of the
services, nanely, “that the applicant has a broadcast
network where the subject matter is racing” (Final Ofice
action, p. 2). In support of her refusal to register the
Exam ning Attorney submtted (i) dictionary definitions of
the terns “race” and “network”; (ii) photocopies of several

excerpted stories retrieved fromthe Nexis database
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relating to “racing network”; and (iii) several third-party
regi strations wherein the term*“network” was discl ai ned.
The nost relevant portions of the definitions from The

Anerican Heritage Dictionary of the English Language (Third

edition 1992) are as foll ows:

(1) *“racing” (verb) is defined as “1.
Sports. To conpete in a contest
of speed”; and

(2) “network” (noun) is defined as
“3. a. Achain of radio or
tel evi sion broadcasting stations
linked by wire or mcrowave
relay. B. A conpany that
produces the prograns for these
stations.”

The follow ng are exanpl es of the excerpted stories
retrieved fromthe Nexis database, show ng use of the term
“raci ng network” (enphasis added):

HEADLI NE: Top Trai ners Have Their Ups,
Downs

... Sahadi auditioned for an
announcer’s job on a national

tel evision racing network. She asked
at Santa Anita about an in-house

tel evision spot. “The Pal m Beach
Post,” June 1, 2000;

HEADLI NE: A hol i day for handi cappers;
St akes races across the nation offer
plenty to chew on

...major races will not be shown on
one of the national networks, regular
or cable, this sumrer. Instead, the

club has contracted with Tel evi sion

Ganmes (TVG Network, a 24-hour horse
raci ng network available only via
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satellite. “The San-Di ego Union-
Tri bune,” May 27, 2000; and

HEADLI NE: AT&T beats Click! into

Upl ace; Hi gh-speed Internet, cable TV,
| ocal phone service through new |lines
...University Place subscribers wll

get new channel s such as Speedvi si on,
a notor sports racing network, Country

Miusi c Tel evision, E! Entertai nnent
Net wor k, sports pay channels, Fox
Fam |y, Toon Di sney, Oxygen and The
Weat her Channel .... “The News
Tribune,” July 10, 2000.

Applicant contends that in this case “two descriptive
words, ‘RACING and ‘ NETWORK' have been conbined to forma
nondescri ptive phrase that does not have a plain and
readi | y understood neaning” (brief, p. 1); that the
pur chasi ng public would need further information to
percei ve any significance of the conbined term “because it
is not clear whether the mark ‘ THE RACI NG NETWORK' refers
to autonobile racing, boat racing, or, as in the instant
matter, horse and dog racing” (brief, p. 2); that it is
i nappropriate to dissect applicant’s mark into separate
wor ds, w thout considering the mark as a whol e; and that,
when consi dered as a whol e, the phrase THE RAA NG NETWORK
is not nerely descriptive of applicant’s services.

We agree with the Exami ning Attorney that the phrase

THE RACI NG NETWORK i nmedi ately and directly conveys

i nformati on about a significant feature of both applicant’s
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t el ecommuni cations services and its entertai nment services.
Specifically, applicant’s services, as identified, are for
the di ssem nation of prograns featuring horse racing and
dog racing over television and other nedia, as well as the
production of said prograns for dissem nation over
tel evision and other nedia. This record shows that the
pur chasi ng public would perceive that applicant provides a
raci ng network, both providing prograns dealing with racing
and tel ecasting said prograns over television, satellite
and other nmedia. A descriptive mark does not have to
provi de information regardi ng every aspect of applicant’s
services. See Inre Opryland USA Inc., 1 USPQ2d 1409 (TTAB
1986); and In re The Weat her Channel, Inc., 229 USPQ 854
(TTAB 1985). See also, In re Conus Communi cations Co., 23
USPQd 1717 (TTAB 1992).

The conbi nati on of these words does not create an
i ncongruous or creative or unique mark. Rather,
applicant’s mark, THE RACI NG NETWORK, if used in connection
with applicant’s identified services, would i nedi ately
describe, w thout conjecture or specul ation, a significant
feature of applicant’s services, as discussed above.
Not hi ng requires the exercise of imagination or nental
processi ng or gathering of further information in order for

purchasers of and prospective custoners for applicant’s
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services to readily perceive the nerely descriptive
significance of the phrase THE RACI NG NETWORK as it
pertains to applicant’s services. See In re Gyulay, 820
F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In re Omaha
Nat i onal Corporation, 819 F.2d 1117, 2 USPQ2d 1859 (Fed.
Cir. 1987); Inre Intelligent Instrunentation Inc., 40
USPQ2d 1792 (TTAB 1996); and In re Tinme Solutions, Inc., 33
UsPQ2d 1156 (TTAB 1994).

Decision: The refusal to register under Section

2(e)(1) is affirned.



