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Bef ore Qui nn, Chapman and Rogers, Adm nistrative Trademark
Judges.

Qpi ni on by Chapman, Adm nistrative Trademark Judge:

The two applications involved herein were filed on
Novenber 24, 1997 by Mahari shi Ayur-Ved Products
International, Inc. to register on the Principal Register
t he marks KAPHA (application Serial No. 75/395, 046) and
PI TTA (application Serial No. 75/395,048), both for
“aromat herapy oils for personal use; nassage oils; facial
masks, scrubs, creans and noisturizers; body |otions; and
hair conditioners and shanpoos.” Applicant clainmed a date

of first use of January 1992 in each application.
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Regi stration has been finally refused in each
application under Section 2(e)(1l) of the Trademark Act, 15
U S.C. 81052(e)(1), on the ground that applicant’s mark,
when used on applicant’s goods, is nerely descriptive of
themEI

Appl i cant has appeal ed, and applicant and the
Exam ning Attorney have briefed the issue before us. An
oral hearing was not requested.

In view of the common questions of |aw and fact which
are involved in these two applications, and in the
interests of judicial econony, we have consolidated the
applications for purposes of final decision. Thus, we have
i ssued this single opinion.

The Exam ning Attorney contends that the words KAPHA
and PITTA each connote a particul ar body type (one of the
three body types in the Ayurveda, an alternative health or
medi ci ne systeﬂ%; and that the terns i medi ately descri be

both the results or purpose of the goods (to alleviate

! Both applications were published for opposition on July 7,
1998. However, letters of protest were granted by the Assistant
Comm ssi oner for Trademarks, and jurisdiction in both
applications was restored to the Exami ning Attorney, who then
refused registration in each case.

2 The third Ayurveda body type is VATA (air/wi nd). Applicant
applied to register that term (application Serial No.

75/ 395, 370), and the Board affirmed the Exam ning Attorney’s
refusal to register under Section 2(e)(1), in a decision dated
July 25, 2000. Application Serial No. 75/395,370 was held
abandoned by this O fice in Septenber 2000.
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various skin and hair conditions which are typical of the

i nvol ved Ayurveda body type) and the intended users of
applicant’s goods (persons of the specific Ayurveda type).
That is, these two terms will be understood by the
purchasing public to refer to products that will control or
alleviate problens relative to the body type defined as
“kapha” or “pitta,” respectively.

In support of the refusal to register in each
application, the Examning Attorney relied on the evidence
of record submitted with the letter of protest which
included, inter alia, the followng: (i) definitions of

“kapha” (phlegm) and “pitta” (bile) fromthe Sanskrit -

English Dictionary; and (ii) excerpts from nunmerous printed

publications and fromthe Internet. Exanples of the latter

i nclude: Ayurveda: What |Is My Body Type?, by Dr. Mary Jo

Cravatta, wherein she stated that “The transl ation of
‘kapha’ is biological water and its bodily principles are
fromthe two elenments, earth and water,” and “*Pitta’ is
translated as fire, although the termdoes not literally
nean ‘fire ...the bodily heat-energy, the pitta-doshas,

whi ch mani fests as nmetabolism..”; and Living Wol eness:

Concepts of Ayurveda: Vata, Pitta, and Kapha: The Three

Doshas [of the body] of Ayurveda, wherein it is stated that
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“Vata governs novenent... Pitta governs heat... Kapha
governs structure and lubrication....”

The Exami ning Attorney also relies on applicant’s
speci nens of record which include the follow ng wording,
respectively: “HERBAL CONDI TI TONER FOR KAPHA’ and “This
formula is especially for nornmal to oily hair (Kapha
type)”; and “HERBAL SHAMPQO FOR PI TTA” and “This fornula is
especially for fine, thinning, reddish or prematurely
graying hair (Pitta type).”

Appl i cant acknow edges that the respective terns KAPHA
and PITTA “may certainly suggest that the particul ar goods
with which the mark is used would be nost beneficial if
used by soneone with that particular m nd-body type or
‘dosha’” (brief — Serial No. 75/395,046, p. 3); and that
the marks “suggest a purpose or use for a body care product
t hrough a suggestive reference to a characteristic of the
user” (brief — Serial No. 75/395,048, p. 4). However,
applicant contends that while the words suggest the
characteristics to be treated, they do not inpart a direct
connection between the mark and the goods; that because the
terms KAPHA and PI TTA suggest a broad range of products and
servi ces, consumers must exercise imgination, thought and
perception in order to conclude what the nature of the

goods or services may be; that registration of the
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applicant’s applied-for marks will not preclude legitimate
descriptive uses of the words “kapha” and “pitta”; and that
applicant’s parent conpany owns registrations for the nmarks
KAPHA and PITTA for “tea.”E

The test for determ ning whether a mark is nerely
descriptive under Section 2(e)(1l) of the Trademark Act is
whet her the term i mredi ately conveys information concerning
a quality, characteristic, function, ingredient, attribute
or feature of the product or service in connection with
which it is used. See In re Abcor Devel opnent Corp., 588
F.2d 811, 200 USPQ 215 (CCPA 1978); In re Venture
Associ ates, 226 USPQ 285 (TTAB 1985); and In re Bright-
Crest, Ltd., 204 USPQ 591 (TTAB 1979). A mark does not
have to describe every quality, feature, function, etc. of
t he goods or services in order to be found nerely
descriptive; it is sufficient for the purpose if the mark
describes a single significant quality, feature, function,

etc. thereof.

3 Applicant did not subnmit a copy of any registration. The fact
that applicant’s parent conpany may own registrations of the
currently applied-for terns for unrel ated goods fromthose in
issue in these two applications is not relevant. Mbdreover, even
if copies of the registrations had been properly submtted, the
Board does not have the record of those registration files before
us, and each case nust be decided on its own record. See In re
Schol astic Testing Service, Inc., 196 USPQ 517 (TTAB 1977).
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Further, it is well-established that the determ nation
of nmere descriptiveness nust be made not in the abstract or
on the basis of guesswork, but in relation to the goods or
services for which registration is sought, the context in
which the termor phrase is being used on or in connection
W th those goods or services, and the inpact that it is
likely to make on the average purchaser of such goods or
services. See In re Consolidated C gar Co., 35 USP@@d 1290
(TTAB 1995); and In re Pennzoil Products Co., 20 USPQd
1753 (TTAB 1991). The question is not whether soneone
presented with only the mark coul d guess what the goods
are. Rather, the question is whether soneone who knows
what the goods are will understand the mark to convey
informati on about them See In re Hone Builders
Associ ation of Geenville, 18 USPQd 1313 (TTAB 1990); and
In re American Greetings Corp., 226 USPQ 365 (TTAB 1985).

W note that our primary review ng court, the Court of
Appeal s for the Federal GCircuit, comented on the test for
nmere descriptiveness in the case of In re Omha Nati onal
Cor poration, 819 F.2d 1117, 2 USPQd 1859, at 1861 (Fed.
Cr. 1987) as foll ows:

Finally, appellant would limt
nmerely descriptive rejections, as a
matter of law, to terns which identify a

characteristic or quality of an article
or service, for which proposition it
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cites Gtibank, N.A v. Gtibanc G oup,
Inc., 724 F.2d 1540, 1545, 222 USPQ 292,
296 (11th Gr. 1984). W cannot agree.
The factual situations in which nere
descriptiveness nust be resolved are too
varied to | end thensel ves to resol ution
under any rigid fornula. Accord In re
Abcor, 588 F.2d at 813, 200 USPQ at 217-
218. ..

W agree wth the Exam ning Attorney that the words
KAPHA and PITTA imedi ately and directly convey information
about both a significant result or purpose of applicant’s
goods, body | otions, shanpoos, noisturizers, etc., (to
alleviate oily skin/hair conditions%, and the intended
users of the goods (people with oily skin/hair). The
record relied on by the Exam ning Attorney establishes that
the ternms KAPHA and PITTA are associated with oily
skin/hair, and it is clear fromapplicant’s speci nens of
use that its involved goods (body |otions, massage oils,
facial creanms and noisturizers, hair conditioners and

shanpoos, etc.) are specially fornulated to alleviate the

probl em of oily skin/hair.

“ Both the “kapha” and the “pitta” body types are described as
having oily hair and/or skin. See e.g., Ayurveda The Sci ence of
Self-Healing, by Dr. Vasant Lad, at page 35, wherein the hair
characteristics of the “kapha” type are described as “thick,
oily, wavy, dark or light” and those of the “pitta” type are
described as “soft, oily, yellow, early gray, red”; and the skin
characteristics of the “kapha” type are described as “thick
oily, cool, pale, white” and those of the “pitta” type are
descri bed as “soft, oily, warm fair, red, yellow sh.”
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Thus, when the marks KAPHA and PITTA are viewed in the
context of applicant’s goods, the purchasing public
(including, but not limted to, those famliar with the
Ayurveda health systen) would i medi ately understand the
pur pose of the goods, nanely, that applicant’s various
personal care products are for relieving or noderating the
condition of oily skin/hair. See In re Gyulay, 820 F.2d
1216, 3 USP@@d 1009 (Fed. Cir. 1987); In re Omaha Nationa
Corporation, supra; In re Intelligent Instrunentation Inc.,
40 USPQ2d 1792 (TTAB 1996); and In re Tinme Solutions, Inc.,
33 USPQ2d 1156 (TTAB 1994).

In addition, the purchasing public would i nmedi ately
understand that the intended users of the goods are people
with oily skin/hair. See Hunter Publishing Co. v.

Caul field Publishing Ltd., 1 USPQ2d 1996 (TTAB 1986). See
also, In re Canel Manufacturing Conpany, Inc., 222 USPQ
1031 (TTAB 1984), and cases cited (and di stingui shed)

t her ein.

The argunent made by applicant that its marks are only
suggestive of a characteristic of the products or of a
characteristic of the intended consuner of the products is
not persuasive. Consuners will readily understand that
applicant’s body |otions, massage oils, hair shanpoos, etc.

are for oily skin/hair, the “kapha type” or “pitta type”
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Wi thin the three body-m nd types of the Ayurveda health
system Applicant’s marks require no imagination or

t hought in order to ascertain their meaning in relationship
to the goods either in the context of the purpose of the
goods or in referring to intended users of the goods. That
is, the ternms imedi ately and w thout conjecture or
specul ati on describe a significant result/purpose of the
goods, as well as the intended users of the goods, and we
bel i eve conpetitors would have a conpetitive need to use

this term See 2 J. Thomas MCarthy, MCarthy on

Trademarks and Unfair Conpetition, 811:18 (4th ed. 2000).

When the totality of evidence referring to “kapha” and
that referring to “pitta” is considered, we are of the
opi nion the applied-for marks KAPHA and PI TTA are each
nmerely descriptive of the goods on which applicant uses the
mar ks, “aromat herapy oils for personal use; nmassage oils;
facial masks, scrubs, creans and noi sturizers; body
| otions; and hair conditioners and shanpoos.”

Decision: The refusal to register under Section

2(e)(1) is affirnmed in each application



